
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NEW MEXICO 

 
MARLENE TAPIA 
 
 Plaintiff, 
 
v.        No. ______________________ 
 
BLANCA ZAPATER, a Bernalillo 
County, New Mexico Corrections 
Officer in her individual capacity, 
 
 Defendant.     JURY TRIAL DEMANDED 
 

 
COMPLAINT FOR FEDERAL CIVIL RIGHTS VIOLATIONS  

AND VIOLATIONS OF THE NEW MEXICO TORT CLAIMS ACT 
 

Plaintiff Marlene Tapia brings this Complaint for violation of her civil rights under the 

Fourteenth Amendment to the United States Constitution or, in the alternative, the Eighth and 

Fourteenth Amendments pursuant to 42 U.S.C §§ 1983 and 1988 and for violations of the New 

Mexico Tort Claims Act (“TCA”).  As grounds for this Complaint, Plaintiff alleges the 

following: 

JURISDICTION AND VENUE 

1. This Court has jurisdiction over this action pursuant to 42 U.S.C. §§ 1983 and     

 1988, and 28 U.S.C. § 1343.   

2. Venue is proper in this district as Defendant Blanca Zapater and Plaintiff Marlene 

Tapia are residents of New Mexico.  

3. All acts complained of occurred in Bernalillo County. 

PARTIES 

4. Plaintiff Marlene Tapia is a resident of the State of New Mexico. 
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5. Defendant Blanca Zapater was, at all relevant times herein, a corrections officer at 

the Metropolitan Detention Center, an agency of Bernalillo County, New Mexico.  Defendant 

Zapater is a law enforcement officer for purposes of the TCA. 

6. At all times material to this complaint, Defendant Blanca Zapater was acting 

within the scope of her employment and under color of state law.   

FACTUAL ALLEGATIONS 

7. On November 22, 2011, Plaintiff Marlene Tapia was brought to the Metropolitan 

Detention Center for a probation violation by a probation transport officer. 

8. Ms. Tapia’s probation violation had not yet been adjudicated when the incident 

forming the basis for this Complaint occurred. 

9. Corrections officers Jennifer Stepp and Defendant Blanca Zapater took Ms. Tapia 

to the shower area to conduct a strip search. 

10. The strip search was authorized by Sargeant Angela Sena. 

11. Ms. Tapia was ordered to bend over at the waist while fully nude so the 

corrections officers could see her genital area. 

12. The corrections officers observed a plastic baggie protruding from Ms. Tapia’s 

vagina.   

13. Defendant Blanca Zapater then sprayed a chemical agent directly on Ms. Tapia’s 

genitals twice.   

14. Sargeant Sena told Defendant Zapater twice to stop spraying Ms. Tapia and 

ultimately took the chemical agent away from Defendant Zapater. 

15. Ms. Tapia was not using or attempting to use any force against the corrections 

officers.   
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16. Ms. Tapia offered no physical resistance to the corrections officers.  

17. Spraying Ms. Tapia on the genitals served no purpose other than to punish Ms. 

Tapia. 

18. Spraying Ms. Tapia on the genitals would not cause the baggie to become 

dislodged. 

19. Defendant Zapater’s conduct violated the Metropolitan Detention Center’s policy 

regarding strip searches.  That policy states: “If evidence shows that an item is in the body cavity 

of an inmate he/she will be referred to the Contract Medical Provider for treatment.”   

20. Instead of referring Ms. Tapia to the medical provider, Defendant Zapater used 

chemical agents against Ms. Tapia. 

21. After Defendant Zapater sprayed Ms. Tapia with chemical agents twice on her 

naked genitals, she was taken to the medical unit for examination for her exposure to the 

chemical agents.   

22. The chemical agents caused Ms. Tapia to suffer severe pain that lasted for several 

weeks including burning, swollen genitals, painful urination, and pain and burning on Ms. 

Tapia’s face.  

23. Defendant Zapater was disciplined as a result of her actions. 

CONSTITUTIONAL CLAIM PURSUANT TO 42 U.S.C. § 1983 
 

Claim for Relief – Cruel and Unusual Punishment in Violation of the Due Process Clause of 
the Eighth and Fourteenth Amendment to the United States Constitution 

 
24. The Plaintiff incorporates by reference the preceding paragraphs as though they 

were stated fully herein. 
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25. The constitutional protection against cruel and unusual punishment for use of 

force against pretrial detainees applies through the due process clause of the Fourteenth 

Amendment. 

26. The constitutional protection against cruel and unusual punishment for use of 

force against people who have been convicted of crimes applies through the Eighth Amendment 

and applies to the states via the Fourteenth Amendment. 

27. If the Court determines that Plaintiff was a pre-trial detainee at the time of the 

incident, then her Fourteenth Amendment right was violated by Defendant when she sprayed 

Plaintiff’s naked genitals twice with chemical agent.  Alternatively, if the Court determines that 

Plaintiff had been convicted of a crime at the time of the incident, then her Eighth Amendment 

right was violated by Defendant when she sprayed Plaintiff’s naked genitals twice with chemical 

agent.   

28. Spraying Plaintiff’s genitals with chemical agent constituted excessive force for 

the need presented. 

29. Plaintiff presented no threat to Defendant, and Plaintiff was not acting violently. 

30. Defendant’s use of chemical agents against Plaintiff was used maliciously and 

wantonly with the purpose of causing harm to Plaintiff. 

31. Defendant’s motive was to punish Plaintiff, not to accomplish any legitimate goal. 

32. Defendant acted maliciously and in callous disregard of, or deliberate indifference 

to, Plaintiff’s rights. 

STATE LAW TORT CLAIMS 
 

Claim for Relief – Battery 
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33. The Plaintiff incorporates by reference the preceding paragraphs as though they 

were stated fully herein. 

34. In undertaking the actions described above, Defendant intended to cause a 

harmful and offensive contact with Plaintiff. 

35. In undertaking the actions described above, Defendant caused an offensive 

contact with Plaintiff to occur. 

36. Plaintiff suffered pain and injuries as a result of Defendant’s actions. 

37. The Defendant’s actions, as described in the preceding paragraphs, constitute a 

battery under New Mexico law for which immunity has been waived by NMSA 1978, § 41-4-12 

(1977). 

PRAYER FOR RELIEF 

 WHEREFORE Plaintiff Marlene Tapia respectfully requests that the Court enter 

judgment in her favor including: 

1. Awarding damages in an amount a jury deems sufficient to compensate Ms. Tapia for 

Defendants’ unlawful conduct; 

2. Damages for the nature, extent, and duration of Ms. Tapia’s injuries; 

3. Punitive damages in an amount a jury deems sufficient to deter Defendant and other 

corrections officers from acting in reckless and callous disregard of, or indifference 

to, the rights and safety of Ms. Tapia and others; 

4. Awarding reasonable costs and attorneys’ fees incurred in bringing this action 

pursuant to 42 U.S.C. § 1988; 

5. For an award of pre- and post-judgment interest; and 

6. For such other and further relief as the Court deems just. 
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JURY DEMAND 

 Plaintiff respectfully demands a jury on all issues so triable.  This demand is proper 

pursuant to Fed. R. Civ. Proc. 38 and the Seventh Amendment of the United States Constitution 

 
      Respectfully Submitted, 

       /s/ Alexandra Freedman Smith__ 
       Alexandra Freedman Smith 
       ACLU of New Mexico Foundation 
       P.O. Box 566 
       Albuquerque, NM 87103-0566 
       Phone: (505) 266-5915 Ext. 1008 
       Fax: (505) 266-5916 
       asmith@aclu-nm.org 
 

       Matthew L. Garcia 
       Garcia Ives Nowara 
       201 Third Street NW, Suite 480 
       Albuquerque NM 87102  
       Phone: (505) 899-1030 
       matt@ginlawfirm.com 
       Cooperating Attorney with the ACLU of NM 
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