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AEREO, INC.,

Plaintiff,

V.

CBS BROADCASTING INC.; CBS STUDIOS
INC.; CBS TELEVISION LICENSES, LI.C
D/B/A WSBK-TV, WBZ-TV, WIZ-TV;

ATLANTA TELEVISION STATION WUPA, CIVIL ACTION NO.

INC. D/B/A WUPA-TV; CBS TELEVISION

STATIONS, INC. D/B/A WFOR-TV, KCNC- COMPLAINT FOR

TV; MIAMI TELEVISION STATION WBFS, DECLARATORY JUDGMENT

INC. D/B/A WBFS-TV; CBS
BROADCASTING INC. D/B/A WBBM-TV,
WWI-TV, WCCO, KDKA-TV, KYW-TV; CBS
STATIONS GROUP OF TEXAS, INC. D/B/A
KTVT-TV; TELEVISION STATION KTXA,
INC. D/B/A KTXA-TV; CBS OPERATIONS,
INC. . D/B/A WTOG-TV; DETROIT
TELEVISION STATION WKBD, INC. D/B/A
WEKBD-TV, PITTSBURGH TELEVISION
STATION WPCW, INC. D/B/A WPCW-1TV;
AND PHILADELPHIA TELEVISION
STATION WPSG, INC. D/B/A WPSG-TV,

Defendants.

INTRODUCTION

I. In March 2012, CBS Broadcasting, Inc. (“CBS Broadcasting”), CBS Studios, Inc.
(“CBS Studios™) (together, “CBS”) and the other major national television networks (including
ABC, NBCUniversal, Fox, PBS, and Univision) filed two copyright infringement actions against
Aereo, Tnc. (“Aereo”) in the United States District Court for the Southern District of New York
(Civil Action Nos. 12-CV-1540-AIN and 12-CV-1543-AJN)} (“the Consolidated 2012 Actions™),

alleging that Aereo violates their asserted public performance and reproduction rights under the



Copyright Act by providing to consumers certain remote antenna and digital video recorder
(“DVR™) technology (the “Aereo Technology™) so that the consumer can access, record, and
play back over-the-air broadcasts made freely available to the public. In response, Aereo filed
declaratory judgment counterclaims seeking a declaration that the operation of its technology
does not infringe CBS’s and the other networks’ copyrights. CBS and the other networks moved
for a preliminary injunction in the Consolidated 2012 Actions, claiming that Aereo infringes
their asserted exclusive right to publicly perform their copyrighted works. The District Court
denied the motion, ruling that the networks were unlikely to succeed on the merits of their claims
and the United States Court of Appeals for the Second Circuit affirmed that decision in favor of
Aereo. Am. Broad. Cos., Inc. v. Aereo, 874 F. Supp. 2d 373 (S.D.N.Y. 2012) (attached as Exh.
A), WNET, Thirteen v. Aereo, Inc., Nos. 12-Civ-2786, 12-Civ-2807, 2013 WL, 1285591, at *1
(2d Cir. Apr. 1, 2013) (attached as Exh. B).

2. Having lost its preliminary injunction motion in the District Court and on appeal,
CBS has now announced that it intends to file suit against Aereo in each jurisdiction where
Aereo subsequently makes its technology available to consumers. For example, on April 23,
2013, Aereo publicly announced its plans to launch its technology in Boston, Massachusetts on
May 15, 2013. See Exh. C (Aereo Press Release), In response to Aereo’s announcement, Leslie
Moonves, the President and Chief Executive Ofticer of CBS Broadcasting, reportedly stated that
wherever Aereo expands from its first market in New York, “we’ll follow™ Aereo and “we’ll sue
them again” in those markets. Exh. D (Deadline Hollywood Article). Similarly, Dana
McClintock, CBS Broadcasting’s Executive Vice President of Communications, stated on his
Twitter feed that “We will sue” in Boston, and that “Stealing our signal will be found to be

illegal in Boston, just as it will be everywhere else.” Exh. E (McClintock Twitter Feed) at 6.



3. Such threatened follow-on suits would be an attempt to avoid or evade the District
Court’s rulings in the Consolidated 2012 Actions and the Second Circuit’s affirmance of the
denial of the preliminary injunction motion, by seeking “do-overs” in other courts. It is not
proper for parties to attempt to re-litigate claims that are pending, let alone already decided.
Among other reasons, it would be highly inefficient and a waste of judicial resources. The
threatened follow-on suits would involve the same technology, involve the same witnesses, and
implicate the same legal and factual issues that are already the subject of the Consolidated 2012
Actions.

4. Any disputes regarding or related to the Aereo Technology should be resolved by
the same Court currently handling the Consolidated 2012 Actions. Indeed, Aereo has already
filed declaratory judgment claims in the Consolidated 2012 Actions that name the plaintiffs in
those cases and seek judgment that the Aereo Technology does not infringe the plaintiffs’
copyrights. However, in view of CBS’s explicit threats to initiate duplicative follow-on suits in
other jurisdictions, Aereo files this related action, naming additional CBS parties and seeking a
declaratory judgment as set forth below.

5. Aereo, by its attorneys, alleges against Defendants CBS Broadcasting and CBS
Studios and against Defendants CBS Television Licenses, LLC, Atlanta Television Station
WUPA, Inc., CBS Television Stations, Inc., Miami Television Station WBEFS, Inc., CBS Stations
Group of Texas, Inc., Television Station KTXA, Inc., CBS Operations, Inc., Detroit Television
Station WKBD, Inc., Pittsburgh Television Station WPCW, Inc., and Philadelphia Television
Station WPSG, Inc. (collectively, not including CBS Broadcasting or CBS Studios, the “CBS

Licensing Entities™) as follows:




PARTIES

6. Plaintiff Aereo is a New York corporation with its principal place of business in
Long Island City, New York. Aereo currently offers the Aereo Technology to customers in the
New York City broadcast area, and has announced plans to expand to other cities.

7. Aereo provides the Aereo Technology to consumers for them to do what they are
legally entitled to do: (1) access free and legally accessible over-the-air television broadcasts
using an antenna; see 47 U.S.C. § 151 et seq.; (2) create individual, unique recordings of those
broadeasts for personal use, see Sony Corp. of America v. Universal City Studios, Inc., 464 U.S.
417 (1984); and (3) record and play back those unique recordings on personal devices utilizing a
remotely-located DVR, see Cartoon Network LP v. CSC Holdings, Inc., 536 F.3d 121 (2d Cir.
2008) (“Cablevision™). For a small monthly fee, Aereo members can access the Aereo
Technology via the Internet and use their individual remote antenna and remote DVR to record
and play back unique individual copies of local broadcast television programs for their personal
use. When a member accesses broadcast television using the Aereo Technology, he or she uses a
specific individual antenna that is tuned and used only by that member for the duration of that
access. Members can then play their unique copies back to themselves on an Internet-connected
device, such as a computer, an Internet-connected television, or other personal device such as a
mobile phone or tablet.

8. WSBEK-TV and WBZ-TV are television stations that broadcast in the Boston,
Massachusetts area. Upon information and belief, WSBK-TV and WBZ-TV are operated by

CBS Television Licenses, LLC, which is ultimately owned by CBS Broadcasting,



9. WUPA-TV is a television station that broadcasts in the Atlanta, Georgla area.
Upon information and belief, WUPA-TV is operated by Atlanta Television Station WUPA, Inc.,
which is ultimately owned by CBS Broadcasting.

10, WEFOR-TV and WBES-TV are television stations that broadcast in the Miami,
Florida area. Upon information and belief, WFOR-TV is operated by CBS Television Stations,
Inc. and WBFS-TV is operated by Miami Television Station WBFS, Inc., each of which is
ultimately owned by CBS Broadcasting.

11. KTVT-TV and KTXA-TV are television stations that broadcast in the Dallas,
Texas area. Upon information and belief, KTVT-TV is operated by CBS Stations Group of
Texas, Inc. and KTXA-TV is operated by Television Station KTXA, Inc., each of which is
ultimately owned by CBS Broadcasting.

12.  WTOG-TV is a television station that broadcasts in the Tampa, Florida area.
Upon information and belief, WTOG-TV is operated by CBS Operations, Inc., which is
ultimately owned by CBS Broadcasting.

13. WBBM-TV is a television station that broadcasts in the Chicago, Illinois area.
Upon information and belief, WBBM-TV is owned and operated by CBS Broadcasting.

14. KCNC-TV is a television station that broadcasts in the Denver, Colorado area.
Upon information and belief, KCNC-TV is operated by CBS Television Stations, Inc., which is
ultimately owned by CBS Broadcasting.

15. WWI-TV and WKBD-TV are television stations that broadcast in the Detroit,
Michigan area. Upon information and belief, WWJ-TV is owned and operated by CBS
Broadcasting. Upon information and belief, WKBD-TV is operated by Detroit Television Station

WKBD, Inc., which is ultimately owned by CBS Broadcasting.



16.  WCCO-TV is a television station that broadcasts in the Minneapolis, Minnesota
area. Upon information and belief, WCCO-TV is owned and operated by CBS Broadcasting.

17. KDKA-TV and WPCW-TV are felevision stations that broadcast in the
Pittsburgh, Pennsylvania area. Upon information and belief, KDKA-TV is owned and operated
by CBS Broadcasting. Upon information and belief, WPCW-TV is operated by Pittsburgh
Television Station WPCW, Inc., which is ultimately owned by CBS Broadcasting.

18.  WIZ-TV is a television station that broadcasts in the Baltimore, Maryland area.
Upon information and belief, WJZ-TV is operated by CBS Television Licenses, LL.C, which 1s
ultimately owned by CBS Broadcasting.

19. KYW-TV and WPSG-TV are television stations that broadcast in the
Philadelphia, Pennsylvania area. Upon information and belief, KYW-TV is owned and operated
by CBS Broadcasting. Upon information and belief, WPSG-TV is operated by Philadelphia
Television Station WPSG, Inc., which is ultimately owned by CBS Broadcasting.

20.  Upon information and belief, CBS Broadcasting is a New York corporation with
its principal place of business at 51 West 52™ Street, New York, New York.

21.  Upon information and belief, CBS Studios is a Delaware corporation with its
principal place of business at 51 West 52 Street, New York, New York. Upon information and
belief, CBS Studios actively is engaged in the worldwide production and distribution of
copyrighted entertainment products, including certain programs broadcast on the television
stations operated by the named Defendants in this case.

CBS’S THREATS OF FURTHER LITIGATION

22. The Aereo Technology is currently available only to consumers living in the New

York City Designated Market Area (which includes parts of New Jersey, Pennsylvania, and



Connecticut), who can use the Aereo Technology to watch local programming. However, Acreo
has publicly announced that it intends to expand its services by the end of 2013 to offer access to
the Aereo Technology to consumers in other cities. Aereo has publicly announced that it will
launch in Boston, Massachusetts on May 15, 2013. The Boston launch will occur before a
response to this Complaint is due under the Federal Rules.

23, When Aereo expands into other markets, members in those markets will use the
same Aereo Technology that is at issue in the Consolidated 2012 Actions. The nature of that
technology was largely undisputed in the Consolidated 2012 Actions and the appeal of the
District Court’s denial of preliminary injunction heard by the United States Court of Appeals for
the Second Circuit. The District Court made explicit findings of fact regarding those few facts
that were disputed in connection with the Consolidated 2012 Actions, and those Plaintiffs did not
challenge the District Court’s findings on appeal. See Am. Broad. Co., 874 F. Supp. 2d at 381;
WNET, 2013 WL 1285591, at *1.

24. CBS and the other networks already seek a nationwide permanent injunction in
the Consolidated 2012 Actions. Nevertheless, CBS has publicly threatened Aereo with additional
lawsuits as it expands its services outside of New York City, including specifically in Bostqn.

25.  Because Aerco’s declaratory judgment counterclaims and CBS’s copyright
infringement claims seek nationwide relief and are not limited to the New York market, any
further suit in Boston or otherwise would be duplicative of the Consolidated 2012 Actions,
mcluding the relief the parties are seeking in those actions.

26. However, based on the statements of Mr. Moonves and Mr. McClintock, Aereo
has reasonable apprehension that CBS and/or the CBS Licensing Entities intend to bring and will

bring copyright infringement lawsuits against Aereo as it expands into additional cities. To



prevent those duplicative actions, Aereo thus seeks declaratory judgment against CBS and the
CBS Licensing Entities that use of the Aerco Technology does not violate the Copyright Act of
the United States (17 U.S.C. § 101 ef seq.).

JURISDICTION AND VENUE

27.  This is an action for declaratory judgment pursuant to 28 U.S.C. § 2201 and Fed.
R. Civ. P. 57, seeking a declaration of the rights and/or other legal relations of the parties to this
litigation with respect to an actual controversy arising under the copyright laws of the United
States, 17 U.S.C. § 101 e seq.

28.  This Court has exclusive jurisdiction over the copyright subject matter of this
action pursuant to the Copyright Act (17 U.S.C. § 101 ef seq.), 28 U.S.C. §§ 1331, 1338, and the
Declaratory Judgment Act (28 U.S.C. § 2201).

29.  This Court has personal jurisdiction over CBS Broadcasting because CBS
Broadcasting is a New York corporation with its principal place of business in this district.
Moreover, CBS Broadcasting does continuous and systematic business in New York and this
district. See N.Y.C.P.L.R. §§ 301, 302,

30.  This Court has personal jurisdiction over CBS Studios because CBS Studios has
its principal place of business in this disirict. Moreover, CBS Studios does continuous and
systematic business in New York and this district. See N.Y.C.P.L.R. §§ 301, 302.

31.  This Court has personal jurisdiction over the CBS Licensing Entities because they
are owned by CBS Broadcasting, which is a New York corporation with its principal place of
business in this district. Moreover, on information and belief, the CBS Licensing Entities
conduct continuous and systematic business in New York and this district. See N.Y.C.P.LL.R.

§§ 301, 302.



32, Venue is proper in the district pursuant to 28 U.S.C. § 1391.

FACTS AND COMPLIANCE WITH LOCAL CIVIL RULE 1.6(A)

33.  The instant action is related to the Consolidated 2012 Actions. The Consolidated
2012 Actions and this case involve the same Aereo Technology, involve the same witnesses,
implicate the same legal and factual issues (all involve declaratory judgment claims relating to
the same allegations that Aereo has violated the Copyright Act of the United States), and share
some of the same parties (e.g., CBS and Aereo).

34.  This case should be heard by the same court handling the Consolidated 2012
Actions in order to avoid unnecessary duplication of judicial effort. The court has substantial
experience with the factual and legal issues that are presented in this action.

35, CBS and the other networks moved for a preliminary injunction in the
Consolidated 2012 Actions, alleging that Aereo violated their asserted public performance rights.
The District Court denied the motion. Am. Broad. Cos., Inc., 874 F. Supp. at 373. On appeal, the
Second Circuit agreed and affirmed the District Court order denying the motion for a preliminary
injunction. WNET, Thirteen, 2013 WL 1285591, at *1.

CLAIMS FOR RELIEF
COUNT1

(Request for Declaratory Judginent)
36.  Aereo repeats and realleges the allegations set forth in paragraphs 1-35 herein.
Based on the fact that CBS has already sued Aereo in a related co-pending action seeking a
nationwide permanent injunction, and based on the statements of Mr. Moonves and Mr.
McClintock, Aereo has reasonable apprehension that CBS and/or the CBS Licerising Entities
will bring copyright infringement lawsuits against Aereo as it expands into other cities, inchuding

Boston. There exists an actual and justiciable controversy between Aereo and the Defendants as



to whether Aereo infringes any of the Defendants’ copyrights and whether Aereo will infringe

any of the Defendants’ copyrights when it formally launches in other cities.

Kk
WHEREFORE, Aereo respectfully requests that this Court enter judgment in its favor
and against Defendants:

a. Declaring that the use of the Aereo Technology does not infringe, and that Aereo does
not otherwise infringe, any of Defendants’ copyrights;

b. Declaring that the use of the Aereo Technology does not violate, and that Aereo does not

. otherwise violate, the Copyright Act of the United States;

c. Awarding Aereo its costs and attorneys’ fees in accordance with 17 U.S.C. § 505 and

other applicable law; and

d. Granting Aereo such further relief as the Coust deems just and proper.

Dated: May 6, 2013 Respectfully submitted,
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misstatements and scienter to a corpora-
tion, “the individual making an alleged
misstatement and the one with scienter do
not have to be one and the same”). Ac-
cordingly, BoA’s motion to certify the July
2012 Memorandum & Order for an inter-
locutory appeal is denied.?

CONCLUSION -

For the foregoing reasons, Defendant
Bank of America’s motion for reconsidera-
tion is denied. Defendant Bank of Amer-
ica’s motion to certify an interlocutory ap-
peal is also denied. The Clerk of the
Court is directed to terminate the motion
pending at KCEF No. 151.

S0 ORDERED.

W
O EKEY HUMBER SYSTEM
T

AMERICAN BROADCASTING
COMPANIES, INC.,, et al.,,
Plaintiffs,

v.
AEREQ, INC., Defendant.

WNET, et al.,, Plaintiffs,
V.
AEREQ, Inec., Defendant.
Nos. 12 Civ. 1540 (AJN), 12 Civ. 1543.

United States Distriet Court,
S.D. New York.

July 11, 2012.

Background: Holders of copyrights to
broadeast television programs sued a pro-
vider of “live” internet broadeasts, alleg-
ing, inter alia, copyright infringement.

1. Plaintiff requests that if this Court certifies
an interlocutory appeal on the issue of corpo-
rate scienter, that it also certify an interlocu-
tory appeal of its dismissal of Plainiff's
«claims under Section 11 and Section 15 of the

Plaintiffs moved for a preliminary injunc-
tion.

Holding: The District Court, Alison J.
Nathan, J., held that plaintiffs failed to
show a likelihood of success, and although
they demonstrated that they faced irrepa-
rable harm, they did not demonstrate that
the balance of hardships decidedly tipped
in their favor.

Motion denied.

1. Injunction €=1075, 1092

Preliminary injunction is an extraordi-
nary remedy, granted only if the plaintiff
establishes that he is likely to succeed on
the merits, that he is likely to suffer irrep-
arable harm in the absence of preliminary
relief, that the balance of equities tips in
his favor, and that an injunetion is in the
public interest.

2. Injunction €»1097, 1109

Even if a plaintiff has not demonstrat-
ed a likelihood of success on the merits, a
preliminary injunction may still be granted
if the plaintiff shows a serious question
going to the merits to make them a fair
ground for trial, with a balance of hard-
ghips tipping decidedly in the plaintiffs
favor.

3. Copyrights and Intellectual Property
&85

Holders of copyrights to broadeast
television programs failed to show a likeli-
hood of success on a copyright infringe-
ment claim against a provider of “live”
internet hroadeasts, asserting that the in-
ternet performances were public for pur-
poses of the Copyright Act’s transmit
clause, and thus, they were not entitled to

Securities Act of 1933. Plaintiff asserts this
request only in its papers opposing BoA's
motion. This Court denies Plaintiff’s applica-
tion for fatlure to comply with its Individual
Practices,



31

preliminary injunctive relief; the provider’s
system created a unique copy of each pro-
gram for each subscriber who requested to
watch that program, saved to a unmique
directory on the provider's hard disks as-
signed to that user, each transmission to a
subseriber was from that unique copy, and
the transmission of the unique copy was
made solely to the requesting subseriber
who requested it. 17 US.CA. §§ 101,
410(c).

4, Copyrights and Intellectual Property
&=51
To make out a prima facie case of
copyright infringement, a party must es-
tablish ownership of a valid copyright and
that the defendant violated an exclusive
right conferred by the ownership,

5. Copyrights and Intellectual Property
€=83(3.5)

Plaintiffs claiming copyright infringe-
ment may make a prima facie showing of a
valid copyright by submitting certificates
of registration of the eopyrights at issue.
17 U.S.CA, § 410(e).

6. Injunction €&=1106, 1111

For purposes of the preliminary in-
junction factor asking whether plaintiffs
will suffer irreparable harm in the absence
of an injunction, the relevant harm is the
harm that (a) oceurs to the parties’ legal
interests and (b} cannot be remedied after
a final adjudieation, whether by damages
or a permanent injunction.

7. Copyrights and Intellectual Property
¢85

For purposes of a motion for prelimi-
nary injunctive relief on a copyright in-
fringement claim, a eourt may not presume
irreparable harm, but rather must consid-
er the injury Plaintiffs will suffer if they
loge on the preliminary injunction but ulti-
mately prevail on the merits, though it
may well be the case that most copyright
plaintiffs who have shown a likelihood of
success on the merits would be irreparably

8§74 FEDERAL SUPPLEMENT, 2d SERIES

harmed absent preliminary injunctive re-
lief, and that the historical tendency to
readily izsue such injunctions in copyright
cases reflects this possihility.

8. Injunction ¢=1106

Showing of irreparable harm is per-
haps the single most important prerequi-
gite for the issuance of a preliminary in-
Junetion,

9, Injunction ¢&=1106

For purposes of a motion for prelimi-
nary injunctive relief, harm might be ir-
remediable, or irreparahle, for many rea-
sons, including that a loss is difficult to
replace or difficult to measure, or that it is
4 logs that one should not be expected to
suffer.

10. Copyrights and Intellectual Property
@85

Holders of copyrights to broadeast
television programs made a substantial,
but not overwhelming, showing of immi-
nent irreparable harm in suppoxt of a mo-
tion for preliminary injunctive relief on
copyright infringement elaims against a
provider of “live” internet broadeasts; the
provider would damage the copyright hold-
ery’ ability to negotiate with advertisers by
siphoning viewers from traditional distri-
bution channels, and the provider’s activi-
ties would damage the holders’ ability to
negotiate retransmission agreements, but
it was not clear that the holders would
suffer the full magnitude of their claimed
irreparable harm during the pendeney of
the litigation.

11. Copyrights and Intellectual Property
&=85

Holders of copyrights to broadcast
television programs did not unduly delay
in bringing copyright infringement claims
against a provider of “live” internet broad-
casts, for purposes of a motion for prelimi-
nary injunctive relief; it was not unreason-
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apble for them to wait until the provider's
announcement. that it had received addi-
tional venture financing and that it would
publicly launch to conclude that it posed a
substantial and imminent threat of irrepa-
rable harm, and they promptly filed suit
after that announcement.

12. Copyrights and Intellectual Property
&=8h

For purposes of 2 motion for prelimi-
nary injunctive relief on a copyright in-
fringement claim asserted by holders of
copyrights to broadcast television pro-
grams againgst a provider of “live” internet
broadeasts, the balance of hardships did
not tip decidedly in favor of the copyright
holders; while the provider's activities
could damage the copyright holders’ ability
to negotiate with advertisers by siphoning
viewers from traditional distribution chan-
nels and could damage the holders’ ability
to negotiate retransmission agreements,
there was evidence that an injunetion
might quickly mean the end of the provid-
er as a businass.

13. Copyrights and Intellectual Property
=85

For purposes of a motion for prelimi-
nary injunctive relief on a copyright in-
fringement claim asserted by helders of
copyrights to broadeast television pro-
gramg against & provider of “live” internet
broadeasts, an injunction would not dis-
serve the public interest; there was a
strong public interest in the copyright sys-
tem’s function of motivating individuals to
make available their ereative works and
increage the store of public knowladge.

Bruce P. Keller, Michael R. Potenza,
Debevoise & Plimpton, LLP, New York,
NY, for Plaintiffs, American Broadeasting
Companies, Ine, et al.

David J. Bradford, Jenner & Block
LLP, Chicago, T1., Julie A. Shepard, Rich-
ard L. Stone, Jenner & Block LLP, Los
Angeles, CA, Scottt Block Wilkens, Steven
R. Englund, Steven Bernard Fabrizio, Jen-
ner & Block, LLP, Washington, DC, for
Plaintiffs, WNET, et al.

Jennifer A. Golinveaux, Winston &
Strawn LLP, San Franciseco, CA, John
Clifford Englander, Mark S. Puzella, B.
David Hosp, Yvonne W. Chan, Goodwin
Procter, L.L.P., Boston, MA, Michael S.
Elkin, Thomas Patrick Lane, Winston &
Strawn LILP, New York, NY, Seth D.
Greenstein, Constantine Camnon LLP,
Washington, DC, for Defendant.

OPINION
ALISON J. NATHAN, District Judge:

Plaintiffs, & group of corporate entities
engaged in the produaction, marketing, dis-
tribution, and transmission of hroadeast
television programs, move to enjoin Defen-
dant AEREQ, Ine., (“Aereo™ from engag-
ing in those aspects of its service that
allow its users to access “live” copyrighted
content over the internet. Aereo claims
that its eonduct does not violate copyright
law, relying on Cartoon Network LP,
LLLP v. CSC Holdings, Inc., 536 F.8d 121
(2d Cir.2008) (“Cablevision ). But for Co-
blewision’s express holding regarding the
meaning of the provision of the Copyright
Act in issue here—the transmit clauge—
Plaintiffs would Lkely prevail on their re-
quest for a preliminary injunction. How-
ever, in light of that decision, this Court
concludes that it is bound to DENY Plain-
tiffs’ request.

I. PROCEDURAL POSTURE

On March 1, 2012, Plaintiffs filed two
Complaints against Aereo alleging that its
service unlawfully captures broadeast tele-
vision signals in the New York City area,
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ineluding at least some eorresponding to
television programs on which FPlaintiffs
hold the copyright (Pls. Ex. 83), and pro-
vides them over the internet to Aereo sub-
seribers.! (F.g., Hrg. Tr. at 182:7-141:18,
292:3-2b; Pls. Br. at 4-b; Aereo Br. at 6).
Although Plaintiffs’ Complaints assert
multiple theories of Lability, including in-
fringement of the right of public perform-
ance, infringement of the right of repro-
duction, and econtributory infringement
{Complaint at 1Y 28-38, ABC, Inc. v. AER-
EO, Inc., No. 12-cv-01540, Docket Entry
1; Complaint at 9714258, WNET v
AERFEO, Ine, No. 12-ev-01543, Docket
Entry 1), the issue presently before the
Court is quite limited. On March 13, 2012,
Plaintiffs moved for a preliminary injunc-
tion, asserting that Aereo was directly lia-
ble for copyright infringement by publicly
performing Plaintiffs’ copyrighted works?
(3/13/12 Tr. at 7:23--8:5, 28:12-29:5). This
motion was further limited in scope, chal-
lenging only the aspects of Aereo’s service
that allow subseribers to view Plaintiffs’
copyrighted television programs contempo-
raneously with the over-the-air broadeast
of these programs. (Hrg. Tr. 255:6-18,
267:14-23). After a roughly eleven week
period of expedited discovery and briefing
on the preliminary injunction motion, the
Court held a two-day evidentiary hearing
on May 30 and 31, 2012, to establish the
record for deciding the motion.

1. Aereo characterizes itself as a technology
platform, rather than a service, and argues
that it is not liable because it is the user,
rather than Aereo, that controls the operation
of Aereo's system and “makes” the perform-
ances at issue. (Aereo Prop. COL at 1148;
see also Aereo Br. at 6-7). As explained be-
low, infra Section IV.B.6, the Court does not
reach this question, and any description of
Aereo as providing a “service” or of Aereo
“doing” any particular acts should not be
viewed as a decision on this issue,

874 FEDERAL SUPPLEMENT, 2d SERIES

I. PRELIMINARY
STANDARD

[1,2] A preliminary injunction is an
extraordinary remedy, granted only if the
plaintiff establishes “that he is likely to
sueceed on the merits, that he is likely to
suffer irreparable harm in the absence of
preliminary relief, that the balance of equi-
ties tips in his favor, and that an injunction
is in the public inferest” Winter v
NRDC, Inc, 5556 U.S. 7, 20, 24, 129 S.Ch.
365, 172 L.Ed.2d 249 (2008). Even if a
plaintiff has not demonstrated a likelihood
of success on the merits, a preliminary
injunetion may still be granted if the plain-
tiff shows “a serious question going to the
merits to make them a fair ground for
trial, with a balance of hardships tipping
decidedly in the plaintiffs favor.” Metro.
Tawicab Bd. of Trade v. City of New York,
615 F.3d 152, 156 {2d Cir.2010).

INJUNCTION

1. FACTS

A. Aereo’s System

The facts surrounding the operation of
Aereo’s gystem are largely--though not
entirely—undisputed. (See, e.g., Hre. Tr.
at 14:12-15, 23:6-15, 309:8-22). Ewven if
not disputing facts, the parties are signifi-
cantly at odds as to how Aereo’s service
ghould be properly characterized.

1. The Audience Perspective

Aereo’s system allows users fo access
free, over-the-air broadeast televigion

2. Certain of the Plaintiffs also moved for a
preliminary injunction on a theory of unfair
competition,  (3/13/12 Tr. at 28:12-29:5;
Mem. in Support of Mot. for Preliminary In-
junction on the WNET Plaintiffs’ Claim in the
Alternative for Unfair Competition, WNET v.
AEREQ, Inc., No. 12-CV-01543, Docket En-
iy 72). The Court dismissed this claim prior
to the hearing as preempted by 17 U.S.C.
§ 301(a). See Wnef v. Aereo, Inc., No. 12-CV-
01543, 871 F.Supp.2d 281, 2012 WL
1850911, 2012 U.S. Dist. LEXIS 70749
(S.D.N.Y. May 21, 2012).
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throngh antennas and hard disks located
at Aereo’s facilities. (See infra Section
II.A2), A user of Aereo’s system, after
logging into their account on Aereo’s web-
site, may navigate through a programming
guide to select television programs that
are currently being aired or that will be
aired at a later time. (Hrg. Tr. at 133:2—
134:24). If the user seleets a program that
ig currently being aired, the user is given
two options, “Wateh” and “Record.” (Hrg.
Tr. at 73:2-19; Kelly Decl. 7738-39;
Horowitz Rep. 764). Selecting “Wateh”
causes Aereo’s system to transmit a web
page to the ugser in which the program
starts after a short delay, allowing the
user to view the program “live,” i.e,
roughly contermporaneous with its over-
the-air broadeast. (Hrg, Tr. at 73:9-19;
Kelly Decl. 1189, 41). While viewing the
program, the user may pause or rewind it,
inereasing the disparity between the time
at which the program is initially broad-
cast and the fime at which the user
watches it. (Hrg. Tr. at 107:9-18, 111:20—
112:12). If encugh time has pagsed, a user
may end up watching the program “live”
after it hag been fully broadeast. If the
user presses the “Record” button after
having begun watching a program using
the “Watch” feature, the Aereo system
retaing the copy that the user has been
watching, and the user may watch that
program again later; if “Record” is not
selected, the copy is not vetained and can-
not be viewed again later. (Hrg. Tr, at
88:15-90:9,  112:22-114:17;  121:15-25,
141:77-13; Kelly Decl. 19 42-43).

Instead of selecting the “Watch” func-
tion at the ouiset, the user may press the
“Record” hutton to schedule a recording of
a program that will be broadeast at a later
time or that is currently being aired.
(Hre. Tr. at 73:15-74:6, 134:11-24, 136:8-
15). However, the “Record” feature can
also be used, like the “Watch” feature, to
view programs “live” users can direct
Aereo’s system to begin a recording and

then immediately begin playback of the
recording as it is being made. (Hrg. Tr. at
121:15-25, 138:3-139:3, 140:18-141:6).

Thus, from the user’s perspective, Aer-
eo’s system is similar in operation to that
of a digital video recorder (“DVR™) (See,
eg., Hrg. Tr. 290:11-291:10, 298:16-23,
305:9-306:12), particularly a remotely lo-
cated DVR, although Aereo users access
their programming over the internet rath-
er than through a cable connection. One
further difference is that Aereo allows
users to view the programming on their
computers, laptops, or mobile devices,
whereas to watch television on these de-
vices using a standard DVR, the user
might need to purchase an additional de-
viee, such as a Slingbox. (Hrg. Tr, at
132:16-20; 306:16-308:25; Lipowski Decl.
16). Slingbox allows users to stream vid-
eo, including live broadcast television, over
the internet to their mobile devices. (Hrg.
Tr. at 306:28-307:4). Plaintiffs do not ap-
pear to contend in this litigation that ser-
vices such as Slingbox are unlawful, in-
stead claiming that they are “irrelevant”
and that Aereo’s service {s distinguishable
because Slingbox consumers themselves
set up the Slinghox in their homes. (Def.
Ex. 41; Pls. Obj. to Aereo’s Proposed FOF
17 24, 286).

2. Behind the Scenes

Behind the scenes, the process iz more
complicated. When a user clicks on the
“Wateh” button, the web browser sends a
request to Aereo’s Applieation Sevver,
which in turn sends a request and certain
information about the user and the re-
quested television program to Aereo’s An-
tenna Server. (Hrg. Tr. at 74:10-21; Kel-
ly Deel. 1 44-45; see also Lipowski Decl.
135). The Antenna Server allocates re-
sources to the user, including an antenna
and transcoder, depending on whether the
user iz a “static” or “dynamic” user, a
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distinction based on the user’s subseription
plan with Aereo. (Hrg. Tr. at 74:22-78:2;
Kelly Decl. 1945-46; Lipowsld Decl. 1932,
35). Static users have a set of previously
selected antennag that have been assigned
to them, whereas dynamic nsers—the vast
majority of Aereo’s subseribers—are ran-
domly assigned an antenna each time they
use Aereo’s system. (Hrg, Tr. at 74:22-
78:2; Kelly Decl. 17147-49; see also Li-
powslki Decl. 1132, 35). No two users are
assigned a single antenna at the same
time. (Hrg. Tr. at 104:20-105:1, 234:3-15).

Thus, although any particular anterma
can be used by only one user at a time,
dynamie users “share” antennag in that a
given antenna may he assigned to different
users at different times?® (Hrg. Tr. at
T4:22-78:2, 104:20-106:24,234:3-15). Statie
users may similarly “share” antennas in
the event that the antennas permanently
assigned to them are unavailable, in which
case the Aereo system will randomly as-
gign them another unused antenna that
may at some other time be allocated to
another user, (Hrg. Tr. at 74:22-78:2,
104:20-106:24; Kelly Decl. 1147-49).
However, just as the antennas are not
gshared when they are in use, the data
obtained by a particular antenna while al-
located to a particular user Is not “shared”
with or accessible by any other Aereo user.
(Hrg. Tr. at 104:20-106:24, 137:1-7,
139:12-16; Pozar Dech 1910-14, 19; Po-
zar Rep. at 6; Horowitz Rep. ¥59; Volakis
Deel. T66).

Once these resources are allecated, the
Antenna Server sends a “tune” request
that directs the user’s antenna fo “tune
inte” a particular broadeast frequency
band to obtain the desired program.
(Hrg. Tr. at 108:4-21; Kelly Decl. 150,
Volakiz Deel. 958; Lipowski Decl. 1933,

3. Other components of the system are also
“shared” resources, such as the computer ser-
vers, insofar as the servers hold and process
data for multiple users—although the data for
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356-3T; Horowitz Rep. 164). The Antenna
Server also sends a request to the Stream-
ing Server that ereates a unique directory,
assigned to the user, for storing the output
data received by the antennas and pro-
cessed by the transcoder. (Kelly Decl
9150). Once this directory is created, an
electrical signal is sent from the antenna,
proeessed and converted into data packets,
and then sent to the transcoder, which
encodes it in a form to be transmitted over
the internet. (Hrg. Tr. at 82:13-85:5; Kel-
Iy Decl. T51; Volakis Decl T759-63, 65;
see also Lipowski Decl. 937, 41-d5;
Horowitz Rep. 162). The encoded data is
sent to the Streaming Server, where it is
gsaved on a hard disk to a file in the
previously created directory and, once
saved, i8 read from that file into a “RAM
memory buffer” that sends the data to the
user over the internet once a sufficient
amount of data—at least six or seven sec-
onds of programming—has accumulated.
(Hrg. Tr. at 85:6-88:3, 106:25-107:8, 139:8-
11, 248:18-22; Kelly Decl. 752; Lipowski
Deecl. 142; Horowitz Rep. 163). As addi-
tional data is received from the antenna,
that data continues to be saved to the hard
disk and then read into the RAM memory
buffer to be fransmitted to the wuser.
(IIrg. Tr. at 85:6-88:3, 137:1-138:15; Kelly
Decl. 152). Whereas the file saved to the
hard disk retaing all of the data received
by the antenna at least until the user
finishes watching the program, allowing
the user to pause and rewind, the data in
the RAM memory buffer contains only a
small packet of data that is continuously
replaced ag data is sent to the user and
new packets of data are fed into the buffer,
(Hrg. Tr. at 8T:11-88:3, 107:9-108:1,
108:23--110:15, 111:20--112:21,309:25-311:8).

each user is kept segregated—and transcoders
which also may be randomly assigned. (Hrg.
Tr. at 250:5-19; Kelly Decl. $147-49; see
also Lipowski Decl. 132}
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Essentially the same process oecurs
when the user engages the “Record” fune-
tion of Aereo’s system. (Hrg. Tr. at
88:15-90:9, 294:1-300:5). The only sub-
stantial difference between the “Watch”
and “Record” functions is that when a user
engages the “Record” function, the file
saved to the hard disk is tagged as perma-
nent and automatically retained, whereas
the file saved to the hard disk using the
“Watch” function is not automatically re-
tained unless the user clicks “Record”
while the show is still open on the user’s
web browser. (Hrg. Tr. at 88:15-90:9,
112:22-114:17, 121:15-25, 141:7-13).

B. Aereo’s Antennas

The only significant factual dispute con-
cerns the operation of Aerec’s antennas.
Aereo contends that each of its antennas
funetions separately to receive the incom-
ing hroadecast signals. Plaintiffs assert
that Aereo’s antennas function collectively
as a single antenna, aided by a shared
metallic substructure.  (Volakis Deel
11 58, 66, 68).

Each of Aereo’s antennas consists of a
pair of metal loops roughly the size of a
dime. (Volakis Deecl. 112, 53-54). Fighty
such antennas are packed on one end of a
cireuit board, with a metal rail that sepa-
rates the area with the antenna elements
from an area housing the electronic com-
ponents used to operate the antennas and
process the signal. (Hrg., Tr. at 30:11-
82:12; Volakis Decl. 112-3, 53, 55; Horo-
witz Rep. 159; Pls. Ex. 80). Sixteen such
hoards are stoved parallel to one another
in a metal housing, like hooks a on shelf,
with the portion of the circuit board con-
taining the antennas sticking out of the
housing. (Hrg. Tr. at 80:11-82.12; Volakis
DPecl. 192, 52-53; Ple. Ex. 80; Pls. Ex. 81).
‘When the boards are placed in the hous-
ing, the metal rails fit close together and
form a barrier between the antennas and
the other electronic elements of Aeres’s

syster, (Hrg. Tr. at 80:11-82:12; Volakis
Deel. 12).

In support of their contention that single
Aereo antennas cannot funetion on their
own to receive usable television signals,
Plaintiffs submit the declaration of Dr.
John Volakis. According to Dr. Volakis,
minimizing antenna size is challenging, be-
cause smaller anternas tend to have lower
bandwidth and higher “impedance mis-
match” than larger antennas, both of
which impair their performance. (Volakis
Decl. 111 33-34, 41, 43-44). Although these
problems can be reduced or eliminated,
doing so typically means the antenna will
need to receive a more powerful broadeast
signal to function. (Velakis Decl. 945-
49). These principles lead Dr. Volakis to
opine that Aereo’s antennas do not func-
tion independently. Instead, aceording to
Dr. Volakis, the antennas are packed on
the board so cloge together that the incom-
ing signal “does not see the loops as sepa-
rate elements, but rather as one continu-
ous piece of metal” the function of which
is further aided by a common metal sub-
structure formed by the circuit boards and
the metal rails. (Volakis Decl. 1% 71, 73—
74; see also Ple. Ex 86 at 200:21-201:11,
204:11-205:2; Pls, Ex. &7 at 36:7-15,
137:4-7, 137:24-138:3: Pls. Ex. 88 at b4:5-
12).

Dr. Volakis’s declaration sets forth a
series of tests that he claims support this
opinion. First, Dr. Volakis “activate[d]
only a single [antenna] element, while leav-
ing the loop elements immediately around
it turned off,” and observed an electromag-
netic field around not just the active loop,
but algo the inactive loops as well. (Volak-
is Decl, T79-80). Second, he made “me-
tallization changes” on the cirewit board,
and found that none of the changes affect-
ed reception, contrary to what he would
expect if the antenna were funetioning in-
dependently. (Volalds Decl. 1981, 83).
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Third, he obstructed roughly half of the
antenna loops with radio absorbing materi-
al to suppress their presence and moni-
tored reception of a single unobstructed
loop element, and saw a substantial drop in
signal received by that antenna as com-
pared to when the other antenna loeps
were unohstructed. (Volakis Decl. 7382).

Aereo’s experts note two overarching
flaws in the tests Dr. Volakis performed.
First, Dr. Volakis oriented the antennas
vertically and with the antenna board
“broadside” to the signal transmitter,
whereas Aereo orients the antennas hori-
zontally, with the board oriented “edge-on”
toward the transmitier, a significant
change according to Dr. Horowitz. (Hrg.
Tr. 323:17-325:1; Pozar Decl. 1124-26;
Horowitz Decl. 1136-37; Pls. Ex. 80).
Second, Aereo also notes the lack of a
“control” in several of Dr. Volakis’s experi-
ments, because Dr. Volakis did not per-
form these tests on a single, stand-alone
antenna element.* (Pozar Decl. 17 27-28;
Horowitz Deel. 11 32, 46).

Aereo’s experts also dispute the reliabiii-
ty of each of Dr. Volakis’s particular tests.
As to the test in which Dr. Volakis activat-
ed only a single loop element (Volakis
Decl. M 79-80), Aereo notes that Dr. Vo-
lakis’s conclusions were drawn from a com-
puter simulation which inaccurately posi-
tioned the antennas and did not properly
model the antennas resistive elements, and
that Dr. Volakis was unable to precisely
reproduce or explain his results at his
depogition. (Hrg. Tr. ai 318:138-319:3,

4. As previously explained in the Cowrt’s April
30, 2012 order, whether due to inadvertence
or strategy, Plaintiffs failed to request permis-
sion to conduct destractive testing on Aereo’s
antenna board until the close of discovery and
well after the service of their expert reports,
despite their awareness since the cutset of
this litigation that the function of Aereo’s an-
tennas would be at issue in this case. (Order,
WNET v. AEREOQ, Inc., No. 12-cv-01543,
Docket Entry 67). To the extent that Plain-
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322:13-323:14; Pozar Decl. 1122, 30-32;
Horowitz Decl. 1929-31, 83). As to Dr,
Volakis’s metallization experiments (Volak-
is Deel. 1981, 83), Dr. Volakis could not
identify precisely how he changed the me-
tallization of the board and, according to
Aereo’s experts, his results could be fairly
interpreted to mean that the antennas at
issue simply are not affected by nearby
metallization and do, in fact, function inde-
pendently. (Pozar Decl. ¥27; Horowitz
Decl. 1134, 40, 48-49; see also Hrg, Tr, at
239:9-12). Finally, Aereo’s experts opine
that Dr. Volakis’s tests using radio absorb-
ing material were flawed hecause the size
of the absorbing material and its proximity
to the measured antenna element would
have disrupted the electromagnetie field
around the antenna being measured. (Po-
zar Decl. 128, Horowitz Deel. 19 42-45,
47).

Becauge Plaintiffs did not offer Dr, Vo-
lakis as a witness at the hearing or other-
wise defend his results, these substantial
criticisms are largely unrebutted. More-
over, Plaintiffs provide only a general de-
seription of the tests Dr. Volakis per-
formed rather than explaining the details
of this testing, which renders his experi-
ments difficalt to assess or credit in the
first instance; combined with the flaws
Aereo points out in these tests, the Court
cannot accept their veliability at this stage
of the proceedings.

In contrast, Aereo presented significant
evidence that each antenna funetions inde-
pendently. Dr. Pozar and Dr. Horowitz

tiffs’ questioning of witnesses at the hearing
suggests that they believe their decision not to
perform such testing during the discovery pe-
riod in this case hindered their ability to
conduct such “control” experiments, the
Court notes that it has namerous other rea-
sons to credit Aereo’s experts’ conclusions
that the antennas function independently. In
particular, the live testimony of Dr. Horowitz
and Mr. Lipowski, detailed herein, was highly
credible and persuasive,
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maintain that the construction of the an-
tenna systemn requires the antennas to
function independently, and Dr. Horowitz
has observed numerocus (if small) differ-
ences in recordings of the same program
created by two different antennas. (Hrg.
Tr. at 240:23-241:1, 300:16-304:14; Pozar
Decl. 1% 10-14, 19; Pozar Rep. at 6; Horo-
witz Rep. 159; Def. Ex. 55 at 54:13-55:20,
T1:20-72:3). Aereo’s chief technology offi-
cer, Joe Lipowski, attests that his experi-
ence with the anternas suggests that the
proximity of one antenna to another does
not improve and may actually degrade sig-
nal reception, a point on which Aereo’s
experts concur. (Lipowski Decl. 1162-63;
Pozar Decl. 119; Horowitz Decl. ¥28;
Def. BEx. 50 at 42:20-43:4, 78:13-7%:11).
Moreover, tests performed at the Aereo
site demonstrate that the signal received
by Aereo’s antennas is 1,000 times strong-
er than that needed for reliable reception,
allowing Aereo to cirecumvent the difficul-
ties associated with creating small anten-
nas, diseussed above. (Horowitz Decl.
126; Lipowski Decl. 161; Hrg. Tr. at
319:83-320:24). Such evidence goes to the
heart of whether Aereo’s antennas are ca-
pabhle of functioning independently, as even
Dr. Volakis testified at his deposition that
a sufficiently strong signal would overeome
the problems he identified relating to small
antenna size. (Def. Ex. 49 at 205:3-23).
Finally, Aereo’s expert Dr. Pozar also test-
ed a single Aereo antenna which he ob-
served to function with a signal level well
above that required to generate the televi-

5. Plaintiffs alse argue that the antenna used
in Dr. Pozar's tests was not the final prodec-
tion version of the antenna. {Volakis Decl.
T 88; Pls. Ex, 87 at 118:6-22, 120:23-123:8;
Pls, Bx, 88 at 211:23-212:18, 215:5-21}. Aer-
ec responds that the antennas used in Dr.
Pozar’s tests were “‘designed to be electroni-
cally the same as the production antennas”
and were the “test pair and board from which
the production antennas were created.” (Li-
powski Decl. 158-59; sec also Del. Ex. 55 at
212:13-18, 216:2-11}. Dr. Pozar testified

sion picture. (Pozar Rep. at 10-12; see
also Hrg. Tr. at 245:12-246:28). Dr. Vo-
lakis argues that such tests are not mean-
ingful because the antenna was mounted
on a circuit board with a metal plate that
gserved as a substructure enhancing the
performance of the antenna’ (Volakis
Deel. 1185-87, 90; see also Pls. Ex. 88 at
223:15-22). However, Dr. Pozar testified
at his deposition that he could “pretty
much guarantee” that the metal plate was
not geing to have any effect on whether
the single antenna loop could function giv-
en the strength of the signal received at
Apreo’s facilities, a point on which Dr.
Horowitz agrees. (Pls. Ex. 88 at 232:14-
233:21; Def. Ex. 56 at 233:22-235:7,
270:13-271:9; see also Pls. Ex. 88 at
239:16-240:24; Horowitz Decl. 19 52-53).

Based on the evidence at this stage of
the proeeedings, the Court finds that Aer-
eo’s antennas funetion independently.
That is to say, each antenna separately
receives the incoming broadeast signal,
rather than functioning collectively with
the other antennas or with the assistance
of the shared metal substructure.

1V, LIKELIHOGD OF SUCCESS

[3-5] The first consideration in the
preliminary injunction analysis is the prob-
ability of success on the merits. Salinger
v, Colting, 607 ¥.3d 68, 80 (2d Cir.2010).
“I"Plo make out a prima facie case of copy-
right infringement, a party must establish
ownership of a valid copyright and that the

that he did not believe that such differences
affected his analysis or the results he ebtained
during his testing. (Del. Ex. 55 at 243:4-
244:8),  Although Plaintiffs have identified
certain differences between the antenna used
for Dr. Pozar’s tests and those used at Aereo's
facilities, they have not demanstrated that the
differences are safficient (o render Dr. Pozar's
tests unreliable in demonstrating that Aereo’s
antennas can function independently. {See
also Volakis Decl. 1 88-89).
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defendant violated an exelugive right con-
ferred by the ownership” Blue Moon
Media Group, Inc. v. Field, No. 08-cv—
01000, 2011 WL 4056068, at *15, 2011 U.8.
Dist. LEXIS 108066, at *46-47 (E.D.N.Y.
Apr. 11, 2011) (citing Feist Publns, Inc. v.
Rural Tel, Serv. Co., 499 T.S. 340, 360, 111
S.Ct. 1282, 113 L.Ed.2d 358 (1991)); see
also Arista Records LLC v Doe, 604 F.3d
110, 117 {2d Cir.2010). Plaintiffs may
make a prime facie showing of a valid
copyright by submitting certificates of reg-
istration of the copyrights at issue, see 17
U.8.C. § 410{c), and there appears to be
no dispute for purposes of this motion that
Plaintiffs’ works are copyrighted or that

Aereo’s users will aceess those works using -

Aereo’s service. (Pls. Ex. 83).

A. Cablevision

At issue in this case is the applicability
of the Second Circuit’s decigion in Cablevi-
sion, which held, inter alia, that Cablevi-
sion’s Remote Storage DVR (“R5-DVR™)
systemn did not infringe the plaintiffs’ pub-
lie performance right under the Copyright
Act, Cablevision, 536 F.3d at 18940, In
particular, Coblevision construed the
“transmit clause” in 17 U.S.C. § 101,
which provides in relevant part that

[t]o perform or display a work “publicly”

means . .. to trangmit or otherwise com-

municate a performance or display of
the work ... to the public, by means of
any device or process, whether the
members of the public eapable of receiv-
ing the performance or display receive it
in the same place or in separate places
and at the same time or at different
times.

17 U.S.C. § 101. The same provision is at

issue hére.

Aereo argues that as in Cablevision it
effectively rents to its users remote equip-
ment comparable to what these users
could install at home, and that its activities
are materially identical to those in Cablevi-
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sion such that the Second Cireuit's analy-
sis and holding in that case are directly
applicable, precluding any public-perform-
ance liability. Plaintiffs contend that there
are factual distinctions between Coblevi-
ston and the present case that render that
decision inapplicable and require the Court
to find that Aereo enpages in a public
performance under the transmit ciause.
Because this case turns on delermining if
the analysis in Cablevision is controlling
or, as Plaintiffs maintain, there are factual
distinctions sufficient to escape Cablevi-
ston’s holding, the Court must undertake a
detailed review of that cage, including the
mechanics of Cablevision’s RS-DVR sys-
fem.

1. The Mechonics of the Cablevision
R8-DVR System

The RS-DVR gystem in Ceblevision was
designed to allow customers who did not
have a stand-alone DVR in their homes to
record cable programming on central hard
drives housed and maintained by Cablevi-
sion at a remote location. See Cablevision,
536 F'.3d at 124. Customers could receive
playback of those programs using a remote
control on their home television sets, al-
lowing those consumers to achieve DVR
functionality without actually possessing
an in-home set-top DVR See id. at 124-25.

To provide this service, Cablevision took
the single stream of data that it received
containing the programming of various.
television channels and split it into two
separate streams. Id at 124. The first
stream was treated as standard cahble pro-
gramming and routed immediately to cus-
tomers. See id. 'The second stream of
data was used for Cablevision’s unlicensed
RS-DVR service. See id. at 124-25. The
second stream of data was first gent to a
primary ingest buffer, which queried
whether any consumer wanted to record
any of the programming contained in the
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data stream. Id. at 124-25. If so, the
data for that program moved to a second-
ary buffer, and then onto a portion of the
hard disk allocated to that consumer
where a copy was created and stored for
playback by the consumer. See id. A
unique “playback copy” of the television
program was thus stored on the hard drive
for each individual subseriber, to be sent to
the consumer when they requested to
wateh the program. See id. at 125, 130,
135, 138-39. As a result, Cablevision’s
R5-DVE system allowed numerous con-
sumers to watch the same television pro-
gram with DVR funectionality, although
each consumer did so through playback of
a unique copy that he or she created and
that was accessible only to that eonsumer.

2. The District Court’s Decision

Congidering these facts, then-District
Court Judge Chin concluded that, notwith-
standing the specifics of how Cablevigion’s
system operated, Cablevision was engaged
in a publie performance of the plaintiffs’
copyrighted worke. Twentieth Century
Fox Film Corp. v. Cablevision Sys. Corp,
478 F.Supp.2d 607, 624 (S D.N.Y.2007). In
doing so, the distriet court rejected Ca-
blevision’s argument that any “perform-
ance iz fundamentally private [be-
cause] each streaming emanates from a
distinet copy of a program uniquely associ-
ated with one customer’s set-top box and
intended for that customer’s exclusive
viewing in his or her home.” Id. at 622.
Instead, the district court foeused on the
fact that each of Cablevision's RS-DVR
subscribers were being transmitted the
same underlying program, and found that
this resulted in a public performance. See
id. at 622-23.

In reaching this coneclusion, the distriet
court found two out-of-circuit cases partic-
uwlarly instructive, On Comunand Video
Corp. v Coluwmbia Pictures Indus., T77
F.Supp. 787 (N.D.Cal.1991) and Columbia
Pictures Indus. v. Redd Horne, 749 F.2d

154 (8d Cir.1984). Both cases involved
infringers who delivered copyrighted pro-
gramming to multiple people, albeit at dif-
ferent times and in different places, and in
hoth cases the court found that the infring-
ers engaged in public performances under
the transmit clause. In Columbia Pic-
tures, 749 F.2d at 156-57, the defendants
operated video rental stores and set up
private booths in which customers could
watch copyrighted videotapes played by a
VCR at the front of the store. Similarly,
in On Commoand, 777 F.Supp. at T88-89,
the infringing plaintiff developed a system
through which a hotel could use a bank of
VCRs to play videotapes to rooms in the
hotel. The distriet court explained that, as
in these eages, Cablevision’s service fell
within the scope of the fransmit clause and
that it made no difference that the sub-
scribers may have viewed the programs at
different times and in different places.
See Thwenticth Century Fox Film Corp.,
478 F.Supp.2d at 623-24. Thus, the dis-
trict court effectively viewed the transmit
clause broadly, with the “sarme time or ...
different times” and “same place or ...
different places” language controlling the
outcome of the case because the relevant
transmission was that of the underlying
program, and not each playback copy to
each particular user,

8. The Second Cirewit’s Dectsion

The Second Cirenit approached the
problem posed by Cablevision from a sub-
stantially different starting point, one that
led it to reverse the district court. See
Cablevision, 536 I1.3d at 140. In particu-
lar, the Court of Appeals began its analy-
sis with two crucial premises in mind.
First, the Court of Appeals explained that.
under the “transmit clause,” “a transmis-
sion of a performance is itself a perform-
ance” for infringement purposes. Cablevi-
sion, 536 F.3d at 134-35, 139. This meant
that, in determining whether there has
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been a public performance, courts are to
look to the transmission being made as the
performance at issue, rather than simply
to whether the public receives the underly-
ing work, See id at 134-36 (“[Wle believe
that when Congress speaks of transmitting
a performance to the publie, it refers o
the performance created by the act of
transmission.”); see also United States v.
Am. Soc’y of Composers, 627 F.2d 64, 73—
74 (2d Cir.2010) (“ [Tlransmittal of a work’
is distinet from a transmittal of ‘a perform-
ance’—the former being a transmittal of
the underlying work and the latter being a
transmittal that is itself a performance of
the underlying work.”). Second, the Court
of Appeals found that the transmit clause
directs courts te “examine who precisely is
‘eapable of receiving’ a particular transmis-
sion of a performance” to determine if a
performance is public. Cablevision, 536
F.3d at 135.

From this perspective, the Seeond Cir-
cuit’s view of the transmit clause was sub-
stantially narrower than the district
court’s. Because the Second Circuit con-
sidered the relevant performanee to be the
diserete transmission of each user’s unique
playback copy of the televigion program to
that user, the potential audience “capable
of receiving” that performance was limited
to that user, and each such performance
was private, not publiec. See id at 125,
185, 139, Specifically, the Second Circuit
explained that because “each RS-DVR
playback transmission is made to a single
subseriber uging a single unique eopy pro-
duced by that subseriber, ... such trans-
migsions are not performances ‘to the pub-
lic” [Id. at 139. As such, the Second
Cireuit held that “the use of a unique copy
may limit the potential audience of a trans-
mission and is therefore relevant to wheth-
er that transmission is made ‘to the pub-
lie!” Id at 138, Tmportantly, the Second
Cireuit viewed the transmissions in that
case as made from each unique playback
copy, even though those playback copies
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could arguably have been viewed as mere-
ly part of a “device or procesg” through
which 2 large-seale transmission to the
public was accomplished, See 17 T.5.C.
§ 101; Cablevision, 536 F.3d at 12425,
137,

This reading of the transmit clause also
led the Second Circuit to expressly reject
the distriet court’s reasoning, explaining
that the transmit clause “speaks of people
capable of receiving a particular ‘transmis-
gion’ or ‘performance, and not of the po-
tential audience of a particular ‘work”
Cablevision, 536 F.3d at 135. Likewise, it
concluded that Redd Horne and On Com-
mand were inapposite, in large part be-
cause each of those ecases involved the
retransmission of a copyrighted work from
a single “master copy,” rather than unique
copies created for each viewer, as in Co-
blevision. See id. at 138-39.

Similar reagoning led the Second Cireuit
to reject the plaintiffs’ argument on appeal
that Cablevision was engaged in a publie
performance because it transmitted to the
public the “same performance” of any giv-
en work--the performance of that work
that “oceurs when the programming ser-
vice supplying Cablevision’s content trans-
mits that content to Cablevision and the
service’s other licensees.” Id. at 136. In
other words, the plaintiffs argued that be-
cause the upstream content providers
transmitted the copyrighted work to Ca-
Dblevision and other cable companies, which
Cablevision retransmitted to its subscrib-
ers, the Second Cireuit should view the
initial transmission from the content pro-
viders as the relevant performance (rather
than the subsequent transmission of each
playback copy to each user) and treat that
performance as made “to the public.” See
id. The Second Circuit disagreed, explain-
ing that “HBO transmits its own perform-
ance of a work when it transmits to Ca-
blevision, and Cablevision transmits its
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own performance of the same work when it
retransmits the feed from HBO,” and it
wag therefore inappropriate to look haek
to the initial transmission made by the
plaintiffs as the relevant performance. Id.
Importantly, the Second Circuit held that
courts should look “downstream, rather
than upstream or laterally, to determine
whether any link in a chain of transmis-
giong made by a party constitutes a publie
performance.” Id at 137.

B. Lawfulness of Aereo’s System

Aereo characterizes its system as mere-
ly allowing users to rent a remotely locat-
ed antenna, DVR, and Slinghox-equivalent
device, in order to access content they
could receive for free and in the same
manner merely by ingtalling the same
equipment at home. Housing this argu-
ment more specifically in the terms de-
fined by Cablevision, Aereo contends that,
like the RS-DVR system in Cablevision,
its system creates unique, user-requested
copies that are transmitted only to the
particular user that created them and,
therefore, its performances are nonpublie.
Moreover, Aereo submits that hbecause
each of its antennas funetion independent-
1y, even if the Court adopts Plaintiffs’ view
that these copies are not legally signifi-
cant, an injunction still should not issue
because each user i receiving a distinet
trangmission generated by their own indi-
vidually rented antenna.

Plaintiffs disagree, arguing that Cadlevi-
gion does not contrel and the Court should
view Aereo’s system as a technological
gimmick—a “device or process’—through
which Aereo passes along Plaintiffs’ eopy-
righted content to the public. Specifically,
Plaintiffs attempt to distinguish Cablevi-
sion on its facts, arguing that because
Aereo’s subscribers are watching these

6. Tor the sake of brevity, the Court will refer
to the former as “facilitating copies” and the

programs as they are still being broadeast,
they are not uging the copies Aereo cre-
ates for “time-shifting” and these copies
therefore do not “breakl ] the chain of the
[over-the-air] transmission” received hy
Aereo. (Pls. Br. at 22-23; Pls. Reply at
14), Thus, Plaintiffs contend, Aereo is en-
gaged in a public performance that “ema-
nates from the original broadecast signal”
(Pls. Reply at 10), much like a “community
antenna” which simply passes along a
broadcast signal to the public. In other
words, according to Plaintiffs, Aereo’s cop-
ieg should be viewed as merely facilitating
the fransmission of a single master copy—
in this case, the breadeast signal—rather
than as copies from which a distinet trans-
mission is made’ Having identified this
hook on which to hang their legal position,
Plaintiffs advocate that the Court is bound
only by Cablevision’s specific holding as
applied to its precise facts and is free to
depart from the transmit clause analysis of
that case to find that Aereo engages in a
publie performance. (See, e.g, Hrg. Tr. at
400:5-402:19 (citing Barelays Capital I'nc.
v, Theflyonthewall.com, Inc, 650 F.3d 876,
899 (2d Cir.2011) (explaining that “appel-
late judges cannot make law except insofar
as they reach a coneclusion based on the
specific facts and circumstances presented
to the court in a particular appeal”))).

Despite this ereative attempt to escape
from the express holding of Cablevision,
for the reasons diseussed below this Court
finds itself constrained to reject the ap-
proach Plaintiffs urge. Contrary to Plain-
tiffs’ arguments, the copies Aerec’s system
creates are not materially distinguishable
from those in Cablevision, which found
that the transmisasion was made from those
copies rather than from the ineoming sig-
nal. Moreover, Plaintiffs’ aftempt to dis-

latter as “‘transmission copies.”
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tinguish Cablevision based on time-shifting
fails when confronted with the reagoning of
that case, partieularly considering that the
Second Circuit’s analysis wag divectly fo-
cused on the significance of Cablevision’s
eopies but did not say one word to suggest
that time-shifting played any part in its
holding.

1. Cablevision Suggests that the Coples
Saved to Aereo’s Hard Disks Do Not
Merely Facilitate o Broader Trans-
TRISSION

In assessing the parties’ arguments, this
Court first looks to Cablevision’s basis for
finding that the copies created by Cablevi-
sion’s RS-DVR system thwarted the plain-
tiffs’ public performance eclaim, as this
holding is necessarily premised on the con-
clusion that the copies in that case were
not mere facilitating copies. See Cablevi-
sion, 536 F.3d at 139 (“[Elach RS-DVR
playback transmission is made to a single
subsecriber using a gingle unique eopy pro-
duced by that subscriber™). In deing so,
this Court finds that on the key points on
which Cgblevision actually relied, see id.,
Aered’s system is materially identical to
that in Cablevision, suggesting that the
copies Aereo ereates are as significant as
those created in Cablevision. TFirst, Aer-
eo’s gystem creates a unique copy of each
televigion program for each subscriber who
requests to watch that program, saved to a
unique divectory on Aereo’s hard disks
assigned to that user. See id. at 124 (“If a
customer has requested a particular pro-
gram, the data for that program move
from the primary buffer into a secondary
buffer, and then onto a portion of one of
the hard disks allocated to that custom-
er.”). Second, each transmission that Aer-

7. That Aereo users may “share” resources
like antenizas by using them at different times
does not affect this analysis, as it remains
clear that the copies Aerec’s system makes
are unigue for each user and are not
“shared.”” Moreover, a number of the re-
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eo’s system ultimately makes to a sub-
seriber is from that unique copy. See id.
at 137 (“[TThe RS-DVR system, as de-
signed, only makes transmissions to one
subsecriber uging a copy made by that sub-
seriber”).  Third, the transmission of the
unique copy is made solely to the subscrib-
er who requested it; ¥ no other subseriber
ig eapable of accessing that copy and no
transmissions are made from that copy
except to the subseriber who requested it.
See id. (“[TThe universe of people capable
of receiving an RS-DVE transmission is
the single subseriber whose self-made copy
is used to create that transmission.”). The
overall factual similarity of Aereo’s service
to Cuablevision on these points suggests
that Aereo’s service falls within the core of
what Cablevision held lawful,

Another point of similarity between this
case and Cablevision is found in the under-
current to the Second Cireuit’s reasoning
suggesting that the Cablevision system
merely allowed subscribers to enjoy a ser-
vice that could also be aceomplished using
any standard DVR or VCR. Seg, e.g., id. at
125 (“To the customer, however, the pro-
cesses of recording and playback on the
RS-DVR are similar to that of a standard
set-top DVR.”); see also id. at 131 (noting
that it “d[id] not believe that an RS-DVR
customer is sufficiently distinguishahle
from a VCE user to impose lability” for
infringement of the reproduection right).
As in Cablevision, the functionality of Aer-
eo’s system from the user's perspective
substantially mirrors that available using
devices such as & DVR or Slingbox, which
allow users to aceess free, over-the-air
broadeast television on mobile internet de-
vices of their choosing. (See supra Section

sources in Cablevision were also ‘‘shared,”
including the servers and, most significantly,
the unlicensed signal from which the unique
copies were made. See Cablevision, 536 F.3d
at 124-25, (Hrg. Tr. at 116:1-10).
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IILA.1), To the extent that the Second
Circuit's holding in Cablevision was prem-
ised on an inability to distinguish Cablevi-
gion's systern from otherwise lawful activi-
ties, Aereo’s system deserves the same
consideration.

In addition, beyond the substantial fac-
tual similarities of Aereo’s copies to those
in Coblevision, the analysis the Second
Circuit undertook in finding that the per-
formance to the end user was made from
those copies rather than from, for exam-
ple, the incoming stream of data, is equally
applicable here. For one thing, Cablevi-
sion held that a public performanee does
not occur merely because a number of
people are transmitted the same television
program. See id. at 135-36. The Second
Circuit was similarly unwilling to accept
the plaintiffs’ arguments on appeal that,
notwithstanding its creation of unique cop-
ies, Cablevision was actually transmitting
to its users the performance of that work
that “occurs when the programming ser-
viee supplying Cablevision’s content trans-
mits that content to Cablevision and the
service's other licensees.” Id at 136,
Plaintiffs’ argument that Aereo’s transmis-
sions actually “emanatel | from the original
broadeast signal” rather than from the
unique copies Aereo’s gystern creates is
just another variant of these arguments,
rejected by Cablevision, that the Court
should look back (or “upstream™) to the
point at which Aereo’s antennas obtain the
broadcast content to conclude that Aereo
engages in a public performance in re-
transmitting this content.,

In fact, the Second Circuit expressly
refused to look back to the received signal
to conclude that Cablevision was engaged
in a public performance, finding a dividing
line hetween the transmisgions made by
the content providers and the transmis-
gions made by Cablevision. See id.
(“HBO transmits its own performance of a
work when it transmits to Cablevision, and

Cablevigion transmits its own performance
of the same work when it retransmits the
feed from HBO.”). Indeed, in light of this
Court’s factual determination that each an-
tenna functions independently, in at least
one respect the Aereo system is a stronger
case than Cablevision for attaching signifi-
cance to such copies because, unlike Ca-
blevision in which rultiple copies were all
created from a single stream of data, see
i, at 124, each copy made by Aereo’s
system is created from a separate stream
of data. See id. at 137 (refusing to accept
the plaintiffs’ argument that Cablevision
publicly performs a work when it splits
and retransmits the incoming program-
ming stream}; see also Am. Soc’y of Com-
posers, 627 F.3d at 75 (applying the “same
distinction” as drawn in Cablevision re-
garding the creation of unique copies to
conclude that a performance made from
those copies is not publie). Taken in con-
junction with the substantial factual paral-
lels between Aereo’s service and that in
Cablevision, that Plaintiffs raise argu-
ments profoundly similar to those already
considered and rejected by the Second
Circuit demonstrates, in part, why Cablevi-
sion controlg this case.

2, Plaintiffs Cannot Persuasively Dis-
tinguish  Coblevision Based on
Time-Shifting

In the face of these controlling similari-

ties, Plaintiffs try to devise factual distine-
tions to circumvent Cablevision’s holding.
Primarily, Plaintiffs argue that the copies
in this case are unlike those in Cablevision
because Cablevision addressed only copies
used for time-shifting—yecording pro-
grams to view them at a later time—
whereas Aereo’s system allows users o
view television programs close in time fo
their initial broadeast. Plaintiffs further
contend that in order to be time-shifted,
there ean be no overlap between the over-
the-air broadeast of the program and con-
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sumer playback of a recorded eopy of that
program-—that any time-shifting must be
“complete” to turn a facilitating eopy into a
transmission copy. (See, e.g, Hrg. Tr. at
386:19-387:8, 416:24-420:15). The Cowrt
cannot accept this reading of Cablevision,
which applies eontrolling significance to
facts on which the Second Cireuit did not
rely, requests that this Court read volumes
into Cablevision’s silence, and has no foun-
dation in the articulated reasoning on
which the Second Circuit’s decision was
actually grounded.

a. Plaintiffs apply controlling

signrificance to facts on which

Cablevision does not rely.

Beginning with the first point, that
Plaintitfs attempt to apply controlling sig-
nificance to facts on which Cablevision did
not rely, the Second Circuit’s holding re-
garding the meaning of the transmit clause
required a focus on who is “capable of
receiving” a given performance—i.e., the
potential audience—in determining wheth-
er that performance was made “to the
public.” See Cablevision, at 134-35, 139.
The facts on which the Seeond Cireuit
relied in holding that the potential audi-
ence of the transmissions in Cablevision
was limited are the same as thoze present
here, namely the use of unique copies,
aceessible only to the users who requested
them, and transmitted only to those users.
See id. at 139. Notwithstanding the seat-
tered background-section references in Ca-
blevision to programs that were “previous-
ly recorded” that Plaintiffs cite (Pls. Br. at

8. Plaintiffs also direct the Court to the conclu-
sion of the Cablevision opinion in which the
Second Circuit explaing that “[t]his holding
... does not generally permit content delivery
networks to avoid all copyright lability by
making copies of each item of content and
associating one unigue copy with each sub-
scriber to the network, or by giving their
subscribers the capacity to make their own
individual copies.”” Cablevision, 536 F.3d at
139. (Pls. Reply at 4). Plaintiffs argue that
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17-18; Pls. Reply at 3 n.1, 11, 13; Hrg. Tr.
at 420:7-15, 425:5-24), time-shifting is sim-
ply not the basis of the Second Circuit’s
opinion. Far from it: the Second Circuit
never even mentioned time-shifting,
whether complete or partial, as a reason to
conclude the copies Cablevision created
were significant or that the performances
at issue were non-public. See genevally id.
Thus, even accepting that a distinetion
based on time-ghifting exists in this case,
nothing in the Second Circuit’s analysis
indicates that this distinetion is material,
and this Court remains obligated to apply
Cireuit precedent with fidelity to its under-
lying reasoning. See, e.g., Rutherford .
Kotonah-Lewisboro  Seh. Dist, 670
F.Supp.2d 230, 247 (S.D.N.Y.2009); Ship-
kevich v, Staten Island Univ. Hosp, No.
08-ev—01008, 2009 WL 1706590, at *1-2,
2003 U.S. Dist. LEXIS 51011, at *5
(E.D.N.Y. June 16, 2009). Indeed, even in
Theflyonthewall.com, Inc., 650 F.3d at 899,
902, on which Plaintiffs heavily rely for the
proposition that “appeilate judges cannot
make law except insofar as they reach a
conclusion based on the specific facts and
circumstances presented to the court in a
particular appeal,” the Second Cireuit still
applied the reasening of controlling prece-
dent to reach its result.?

b. Coblevision’s silence on time-shifting
refutes Plaintiffs’ argument

Turning to the second bagic flaw in
Plaintiffs’ argument, Plaintiffs admit that
nowhere in Cablevision did the Second
Circuit articulate & requirement that the

this portion of the opinion limited Cablevision
to its facts and that, therefore, this Couxt
should not “extend [] Cablevision as Acreo
urges.” (Pls. Reply at 4). This excerpt from
Cablevision is better construed as directing
that copyright liability may attach to these
actions for violations of other exclusive rights
provided for by copyright or through contrib-
utory liability, not as limiting Cablevision’s
public performance holding to its precise
facts. See id. at 139-40.
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copies be used for time-shifting in order to
“break the chain” of transmission--the dis-
tinction on which they now found their
case. (Hrg. Tr. at 402:23-412:7). Specifi-
cally, Plaintiffs argue that the lawfulness
of playback of programs contemporaneous
with the initial broadcast of those pro-
grams was not before the Second Circnit
becangse Cablevision was licensed to make
live transmissions of this content, (Hrg.
Tr. at 397:5-398:5, 398:19-400:4). See¢ Ca-
blevision, 536 F.8d at 124 (“Generally, this
stream [of data comprising the content of
various television programs] is processed
and transmitted to Cablevision’s customers
in real time.... The fivst [data stream
used in the RS-DVR service] is routed
immediately to customers as before.”). As
such, Plaintiffs contend that the Second
Cireuit was only called upon to rule on the
lawfulness of a system allowing users to
access time-shifted programming and that
this Court should disregard the Second
Cireuil’s complete silence on the signifi-
canee of time-shifting fo its analysis.

Plaintiffs’ position that the Second Cir-
cuit’s decision in Cablevision turned on its
unstated relianee on the importance of
time-shifting as “breaking the chain of
transmission” is unpersuasive. The Sec-
ond Circuit’s analysis of the public per-
formance claim was entirely directed to-
ward explaining why the copies ereated hy
the system in Ceblevision were significant
and resulted in performances to a limited,
non-public audience. See generally id.
Plaintiffs’ view of Cablevision requires the
dubious eonclusion that despite the Second
Circuit’s extensive discussion of the impor-
tance of these unique copies, the Second
Circuit. relied on the time-shifted nature of
these copies as cage-dispositive but left
this erucial consideration in the baek-
ground for subsequent courts to puzzle out
on their own. Moreover, Plaintiffs’ con-
tention that the parties in Cablevision ex-
tensively relied on time-shifting before the
digtriet court and Seeond Circuit (Pls.

Prop. COL 11 40-43, 67) completely under-
cuts their claim that the Second Cireuit
did not discuss time-ghifting because that
issue was not squarely before them. (Hrg.
Tr. at 397:5-398:5, 398:19-400:4). By
Plaintiffs’ own admission, the purported
significance of time-shifting was “actually
presented to the Second Circuit in Cablev-
ision " (Pls. Prop. COL 743) through Ca-
blevision’s briefing, yet the Second Circuit
gave no indieation it considered these facts
important, let alone controlling. Plaintiffs’
argument relying on time-shifting s,
therefore, implausible.
c. Plaintiffs’ arguments are contrary
to the veasoning of Cablevision

Third, and perhaps most importantly,
Plaintiffs’ arguments are simply not con-
sistent with the reasoning of Cablevision.
For example, although they gesture fo-
ward housing their position within the rea-
soning of Cablevision by suggesting that
complete time-shifting limits the potential
audience of a program, (Pls. Reply at 14;
Pla. Proposed COL at 163); see id. at 188
(explaining that “the use of a unique copy
may limit the potential audience of a
transmission and is therefore relevant to
whether that transmission is made ‘to the
public.’” (emphasis added)), the Togic of
this argument iz opaque. Whether a user
watches a program through Aerec’s ser-
vice ag i i being broadeast or after the
initial broadeast ends does not change that
the transmission is made from a unigue
copy, previously created by that user, ae-
cesgible and transmitted only to that user,
the factors Cablevision identified as Limit-
ing the potential audience. See id. at 134—
39. To the extent Plaintiffs mean to sug-
gest that time-ghifting limits the potential
audience because it “breals the chain of
transmission,” this is merely a restatement
of the conclusion that Plaintiffs hope the
Court will draw, not an independent argu-
ment that explaing why only a time-shifted
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copy limits the potential audience of a
trangmigsion to render the resulting per-
formance nonpublie.

In fact, nothing in Cablevision suggests
that whether a performance is publie furns
on the times at which individuals reeceive
the transmission. Focusing on the text of
the Copyright Act, Cablevision explained
that “it is of no moment that the potential
recipients of the transmission ... may re-
ceive the transmission at different times.”
Id. at 134; see also 17 U.S.C. § 101 (ex-
plaining that a transmission may be “to
the public ... whether the members of the
public capable of receiving the perform-
ance ... receive it ... at the same time or
at different times.”). Rather, as Cablevi-
sion instructed, it is not the timing of the
receipt of the transmission that courts
should look to in determining whether the
transmission is to the public, but the fac-
tors set forth in Cablevision. See Cablevi-
sion, 536 F.3d at 134 (“The implieation
from this same language, however, is that
it is relevant, in determining whether a
transmission is made to the public, to dis-
cern who ig ‘capable of reeeiving’ the per-
formanee being transmitted.”).?

Furthermore, in rejecting the plaintiffs’
arguments on appeal, the Second Circuit

9. Consider a television program initially
broadcast at 6:00 pm Eastern Standard Time
in New York but initially broadcast at 6:00
pm Pacific Standard Time in California. An
Aereo user in New York who begins watching
his or her recording of that program at 9:00
pm: Eastern watches that program fully time-
shifted from one perspective, but also concur-
rently to the over-the-air broadcast of that
program to a segment of the public. Similar-
Iy, consider a program that is broadcast for
the first time at 10:00 pm, and then rebroad-
cast the next day at 2:00 pm—is a user who
watches a recording of the 10:00 pm pregram
the next day at 2:00 pm part of a public
performance? 1f not, how is he or she distin-
guishable from the user using Aereo to watch
that program “live” from a recording begun
at 2:00?7 Keying whether a performance is
public off of whether it has been time-shifted

874 FEDERAL SUPPLEMENT, 2d SERIES

explained in Cablevision that certain of
these arguments would lead to “odd re-
sults,” such as imposing public perform-
ance liability on “a hapless customer who
records a program in his den and later
transmits the recording to a television in
his bedroom.” Id. at 136. Plaintiffs’ posi-
tion raises a similar concern that “a hap-
less customer who records a program in
his den” and then uses a Slingbox to
“transmit[ ] the recording to a [mohile de-
vice] in his bedroom would be liable for
publicly performing the work.” Id. Such a
consumer, watching a program “live” on
his or her mebile device would not, accord-
ing to Plaintiffs’ logie, “break the chain of
transmission” from the initial, over-the-air
broadeast. As such, that consumer would
merely be passing zlong a transmission
that “emanates from the broadeast signal”
(Pls. Reply at 10) distributed to the public
generally, and thus would have engaged in
a public performance even though the
transmission was made from a unique copy
stored on his or her DVR, solely to him-
self.?

Finding Cablevision cute against them,
Plaintiffs also try to locate their claimed
digtinetion of Cablevision in other prece-
dent, particularly the holding in NFL w.

and whether other users are simultaneously
receiving the program “over-the-air’” creates
odd dilemmas regarding under what circum-
stances a performance is public or private.

10. Any attempt to distingnish this hypotheti-
cal by arpguing that Aereo transmits the broad-
cast signal to multiple users fails when one
considers that each copy is uniquely generat-
ed from a single antenna for each user and
follows a distinct signal path, much as it
would be for the stand-alone hapless consum-
er. As such, to find that Aerco engages in a
public performance the Court must look back
to the over-the-air broadcast signal as the
“master copy’ being retransmitted—hence
the Court's belief, articulated above, that
Plaintiffs’ argument is merely a variant of
those rejected by Cablevision.
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Primetime 2} Joint Venture that “a public
performance or display includes each step
in the process by which a protected work
wends its way to its audience.” NFL ».
Primetime 24 Joint Venture, 211 F.3d 10,
13 (2d Cir.2000) (quotation marks omitted).
In that ease, the Seeond Circuit addressed
whether PrimeTime’s satellite transmis-
gions were an infringing “publc perform-
ance” under the transmit clause, even
though the transmissions from the satellite
were received in Canada, where the Copy-
right Act does not apply. See id. at 11-12.
The Second Circuit found that Prime-
Time's uplink transmission of the signals,
which occurred in the United States, was a
step in the process of transmission and,
therefore, PrimeTime was making a publie
performance in the United States subject
to the Copyright Act. See id. at 13. More-
over, in American Society of Composers
the Second Cireuit explained its conclusion
in NFL, noting that the fact that “the
immediately sequential downlink from the
gatellite to Canadian PrimeTime subscrib-
ers was a publie performance of the
games” was of “controlling significance” to
NFL’s conclugion that PrimeTime’s satel-
lite uplink was part of this public perform-
ance. Am. Socy of Composers, 627 F.3d
at 74 (emphasis added). Plaintiffs hope to
persuade the Court that this helding in
NFL should lead it to conclude that Aereo
creates mere facilitating copies.

Again, however, this argument simply
runs hard against the reasoning and hold-
ing of Cablevision. Both Cablevision and
Composers expressly distinguished NFL
based on the creation, in those cases, of
unique copies from which the transmis-
sions were made, explaining that such cop-
ies meant that the ultimate performance
wag not “to the public.” See id. at 75
(*“Just as in Cartoon Nefwork, the Internet
Companies transmit a copy of the work to
the user, who then plays his unique copy of
the gong whenever he wants to hear it;
because the performance is made by a

unique reproduction of the song that was
gold to the user, the ultimate performance
of the song is not ‘to the public.”); Ca-
blevision, 536 F.3d at 137. Moreover,
Plaintiffs’ attempts to analogize this cage
to NFL cannot overcome the substaniial
other points that demonstrate that Cablev-
ision controls this ecase, including Cablevi-
gion’s rejection of the arguments that it
should look back to the receipt of the
initial broadeast signal as the relevant per-
formance. (See supra at Section IV.B.1);
Cuablevision, 536 F.3d at 136-37 (discuss-
ing NFL’s holding that courts should con-
gider each step in which a public perform-
ance wends its way to its audience and
explaining that NFL only directs courts to
look “downstream” rather than “upstream
or laterally” and rejecting the argument
that splitting the single data stream in
Cablevision, resulted in a public perform-
ance).

Plaintiffs further attempt to rely on
cases in which courts have concluded or
the parties have conceded that internet
streaming results in a public performance.
See, eg, Am. Socy of Composers, 627
F.3d at 74 (explaining that “[a] stream is
an electronic transmission that renders
the musical work audible as it is received
by the client-computer’s temporary memeo-
ry” and that “all parties agree [such
stream transmissions] constitute puoblic
performances”y; WPIX, Ine . ivi, Ine,
765 F.Supp.2d 594, 601 (S.D.N.Y.2001)
{undisputed that internet streaming at is-
gue was a public performance); Warner
Bros. Entmt, Inc. v WTV Sys, 824
FSupp.2d 1003, 1008-11 (C.D.Cal2011)
{(internet streaming of DVDs was a public
performance). But see Capitol Records,
Ine. o MP8tunes, LLC, 821 F.Supp.2d
627, 649-50 (3.D.N.Y.2011) (finding that a
data compression algorithm that eliminat-
ed redundant digital data from stored eop-
ies did not result in the creation of a
“master copy” storage system and, under
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Cablevision, there was no public perform-
ance liability). Such cases, however, have
generally not considered the impact of the
creation of unique copies—the focus of Ca-
blevision’s analysis—on whether internet
streaming transmissions involve a public
performance and thus did not address the
question currently before the Court. See,
e.g., Am. Soc'y of Composers, 627 F.3d at
7475 (using streaming transmissions fo
distinguish downloading unique copies of
songs); wi, Imc, 760 F.Supp.2d at 601;
Wawrner Bros. Entm’t Inc, 824 F.Supp.2d
at 1008-11 (C.D.Cal2011l) (streaming was
accomplished from master copies of “rent-
ed” DVDs).

Even though these cages did not address
the question presented by Cablevision,
Plaintiffs suggest that they are persuasive
because they present facts similar to this
case, arguing that the copies Aereo creates
are equivalent to the buffer copies general-
ly used in internet streaming. (See Hrg.
Tr. at 92:5-96:7). In particular, Plaintiffs
emphasize that the copies Aereo creates in
the “Watch” mode—in contrast to those
created using “Record”—are retained only
until the user finishes watching the pro-
gram. (See, e, Pls. Reply at 34, 10 &
n.6, 11-15; see genevally Pls. Br. (describ-
ing Aereo’s copies as “buffer” copies)).
The difference between the “Watch” and
“Record” services has always been tenu-
ous, hinging as it does on this sole point of
distinction, and Plaintiffs cannot persva-
sively analogize the copies stored on Aer-
eo's hard disk to “buffer” copies. Even
the copies created by the “Wateh” mode
are not “buifer” copies, as they are stored
for the duration of the user’s viewing expe-
rience, and are not purely fleeting reposi-
tories of data as it is immediately passed
to the user. See, ey, Coblevision, 536
F.3d at 124-25 127-30 (describing the
fleeting nature of these buffer copies).
This difference iz established by, among
other things, the testimony of Dr. Horo-
witz—which Plaintiffs repeatedly miscon-
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strue (see eg., Pls. Prop. FOF at 13 n.4;
Plz. Obj. to Aereo’s Prop. FOF at 3-4, §,
25-26). In particular, Dr. Horowitz con-
trasted the “firehose” nature of buffer cop-
ies, which aet purely to pass through data,
with the copies saved to Aereo’s hard disk,
which are “nonvolatile storage” as typically
used to make a recorded eopy on a stan-
dard DVR. (Hrg. Tr. at 310:8-311:6; see
also Hrg. Tr. at 106:25-107:24, 111:12-
114:17, 298:14-23; Lipowski Decl. 1951-
55). Moreover, by clarifying that their
present challenge in this motion encom-
passes all retransmissions of their content
while the initial broadeast is occurring
(Compare Pls. Br. at 3, b n.1 with Hrg. Tr.
255:6-18, 267:14-23), including through the
“Record” meode in which Plaintiffs’ own
expert conceded the copies made are “per-
manent” (Hrg. Tr. at 90:7-9, 113:6-19),
even the tenuoug point of distinetion be-
tween the “Wateh” and “Record” function
vanishes, and Aereo’s copies cannot be
viewed as purely “temporary.”

Finally, Plaintiffs try to side-step Cao-
blevision and refoeus thizs Court on the
text of the transmit clause which provides
that “[t]o ‘perform’ a work ‘publiely’ means
‘to transmit or otherwise communicale a
performance or display of the work ... to
the publie, by means of any device or
process.”  (Pls. Br. at 9-10 (quoting 17
U.B.C. § 101). In deing so, Plaintiffs
claim that Aereo is engaged in a “quintes-
senfial public performance” because it uses
a device or process to communicate per-
formances of Plaintiifs’ copyrighted work
to members of the public. (Pls. Br. at 9-
10). But Cablevision makes this argument
a non-starter. If Plaintiffs’ view of the
transmit clause were correct, the Second
Cireuit in Cablevision would have affirmed
the result reached by the district court, as
Cuablevision likewise used a “device or pro-
cess” to “transmit” the copyrighted works
to multiple subscribers. Indeed, Cablevi-
sion expressly rejected the argument, ad-
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vanced again here, that the mere fact that
a content provider is making a given work
available to all of its subseribers results in
a public performance. See id. at 135-36.
Thus, although the text of the transmit
clauge sugpgests that Congress intended
that clause’s coverage to sweep broadly,
absent a persuasive distinetion that dem-
onstrates Aereo’s copies—unlike those in
Cablevision—are merely such a “device or
proeess,” Plaintiffs gain no ground through
reliance on this language.

3. Plaintiffs Relionce on “Complete”
Time-Shifting Further Undermines
Thetr Arguments

Plaintiffs’ proposed requirement of

“complete” time-shifting is even less justi-
fied than their contention that Cablevision
sub silentio rvelied on time-shifting in
reaching its holding."! Plaintiffs’ sole legal
rationale for this argurent is an attempt
to loeate it in the Supreme Courl’s decision
in Sony Corporation of America v. Uni-
versal City Studios, Inc, 464 U.3. 417, 104
S.Ct. 774, 78 L.Ed.2d 574 (1984), by claim-
ing that Sony defined what it means to
time-shift a television program, and that
the technology at issue in Sony only al-
lowed “complete” time-shifting. (Hrg. Tr.
at 385:21-386:10, 420:1-6, 428:19-429:6).
This argument iz wholly misplaced. First,
the Court in Sony never required that
time-ghifting of a program he “complete.”
The Court merely described time-shifting
as “the practice of recording a program to
view it once at a later time, and thereafter
erasing it Id. at 423, 104 S.Ct. 774
Second, Plaintiffs’ argument that Sony
only addressed complete fime-shifting be-
cause the technology at issue required that
the programming be broadeast in full be-
fore the recording could be waiched is
ineorrect, Nothing prevents a person

11. Another way of phrasing this argument for
complete time-shifting is that the copy saved
on Aereo’s system must be cemplete before
viewing begins. Regardless of how this argu-

from recording the first half of a show on a
VCR, stopping that recording, and watch-
ing that recording while the second half of
that program continues to be hroadeast.
Finally, as Plainiiffs concede, the Sony
court diseussed time-shifting in the context
of fair use and infringement of the right of
reproduction, see id. at 447-56, 104 S.Ct.
774 (see also Pls. Reply at 18), not in the
context of Plaintiffs’ novel argument re-
garding whether a copy sufficiently
“breaks the chain of transmission” to avoid
liahility for a public performanee. Thus,
even if Plaintiffs were right regarding how
the Sony Court defined time-shifting, they
have provided no prineipled reason to ap-
ply this definition here,

More fundamentally, the basis for Plain-
tiffs’ argument that time-shifting is re-
quired to “break the chain of transmission”
is that copies immediately used to retrans-
mit a signal are more akin to simply pass-
ing along that signal than those also used
for substantial time-shifting. Such imme-
diacy also is the other part of the basis for
Plaintiffs’ attempt to analogize Aereo’s
gervice to caseg involving standard inter-
net, streaming and “buffer” copies, as well
as the arguable basis for analogizing this
case to NFL. As already explained, it is
difficult to locate this requirement in Ca-
blevision in the first place, but Plaintiffs’
position requiring “complete” time-shifting
is even more difficult, as it is no longer
tied to the immediacy of the retransmis-
sion but rather would require the Court to
conelude that even if there has inarguably
been substantial time-shifting, Aereo still
engages in a publie performance.

For example, as Plaintiffs would have i,
ar: Aereo user who begins watching a re-
cording of the Academy Awards, initially

ment is articulated, this Court's analysis does
not change and Cablevision did not give any
indication its conclusion turned on this factor,
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broadeast at 6:00 pm, one minute before
the program ends at 11:00 pm has not
allowed the chain of transmigsion to be
broken, despite the nearly five hours of
time-shifting that has occurred. In con-
trast, a uger who begins watching a stan-
dard half-hour sitcom just a minute after
its initial broadcast ends would “break the
chain of transmission” for that program
after just 81 minutes of time shifting.
These examples suggest the extent to
which Plaintiffy’ position regarding “com-
plete” time-shifting is unmoored from its
foundation in “breaking the chain of trans-
mission.”

Indeed, Plaintiffs concede that their po-
sition that copies must be completely time-
shifted for Cablevision’s analysis to apply
iz not “completely principled,” (Hrg. Tr.
A16:24-420:8, 428:6-429:6). In particular,
Plaintiffs were unable to provide an argu-
ment as to why a user who begins watch-
ing a recording of a program one minute
(or five minutes, or ten minutes) before the
hroadeast ends is part of a public perform-
ance but a user who begins watching a
minute after the program ends is not, in-
stead asserting that complete time-shifting
provides a bright line rule. (Hrg. Tr.
416:24-420:6, 428:6-429:6). The mere exis-
tence of a potential bright-line is net, in
itself, a sufficient basis to draw such a line.
Cf, eg, Colon v. Howard, 215 F.3d 227,
235-36 (2d Cir.2000) (Walker, J., concur-
ring) (discussing bright-line rules and not-
ing that “any rule we announce must be
justified as necessary to its present appli-
cation™),

As this Court has concluded, Plaintiffs’
attempt to distinguish Coablevision from
this case based on time-shifting is unsus-
tainable, and Plaintiffs propesal that the
Court require “eomplete” time-shifting fur-
ther drives home why the Court cannot
adopt this position,
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4. Cuoblevision Is Not Distinguishable
Based on Aeveo’s Transmissions to
Different Devices, Mediums, and
Places than the Broadcast Trans-
MISSION

Plaintiffs also suggest that Cablevision
addressed only transmissions using the -
same medium as the initial broadeast that
were made to the same device and to the
same place as the initial transmisgion,
(See, eg., Pls. Br. at 17). Although these
may be points of distinction from Cablevi-
sion, there is no reason to believe that
they are maferial. Plaintiffs made no
showing at the hearing that whether a
transmission is made over co-axial cable or
the internet, and whether it is to a user’s
television in their home or their mobile
device on the street has any bearing, in
itself, on who is “capable of receiving” that
transmission or whether Aereo “breaks the
chain of transmission.”

=

5. Jurisprudential Principles Coaution
Against  Plamiiffs’ Creative Ap-
proach

Plaintiffs raise the speeter of congres-
gional intervention should this Court find
that Aerec’s gystem is lawful, noting Con-
gress’s overruling of the Supreme Court’s
decisions in Fortnightly Corp. v United
Artists Television, 392 T.8, 390, 88 S.Ct.
2084, 20 L.Ed2d 1176 (1968) and Tele-
prompter Corp. v. Columbia Broadeasting
System, Inc, 415 U.S. 394, 94 S.Ct. 1129,
539 L.Ed.2d 415 (1974), cases which held
that “cable systems were not ‘performing’
broadeast programming when retransmit-
ting its signals” and thus were not infring-
ing any copyrights. ivi, Inc, 766 F.Supp.2d
at 602 (summarizing these cases); (Pls. Br.
at 7-8, 10 n.6; Pls. Pre-Hearing Br. at 6~
8). Plaintiffs maintain that in doing so,
Congress evinced an intent that the trans-
mit clause be construed broadly (Pls. Pre—
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Hearing Br. at 7-8), and that this Court
should follow suit. (Pls. Reply at 10).

This argument, however, euts both ways,
as it also demonstrates that to the extent
that a court concludes that the Copyright
Act does not cover an activity, it iz Con-
gress’s prerogative to step in if it “view(s]
this result as an “njustice.”” (Pls. Pre-
Hearing Br. at 7). In fact, the Supreme
Court has cantioned that “it is Congress
that hag heen assigned the task of defining
the scope of the Hmited monopoly that
should be granted to authors or to inven-
tors.” Sony, 464 U.S. at 429, 104 8.Ct.
774, As such, the “judiciary’s reluctance
to expand the protections afforded by the
copyright without explicit legislative guid-
ance iz a reecurring theme” in copyright
jurisprudence and, in “case[s] like this, in
which Congress has not plainly marked
[the Court’s] eourse, [it] must be circum-
spect in construing the scope of rights
created by a legislative enactment which
never contemplated such a caleulus of in-
terests.” [Id. at 431-32, 104 S.Ct. T74.
This Court must be guided by the law as it
has been written by Congress and, impor-
tantly for present purposes, how that law
has been interpreted by the Second Cir-
cuit.

Such caution is additionally warranted in
light of the value of preserving the expee-
tations of parties, like Aereo, who rely on
binding precedent. Republic of Aus v
Altmann, 541 U.S, 677, 693, 124 S.Ct.
2240, 159 L.Ed.2d 1 (2004) (noting, in the
retroactivity context, that predictability
and stability are matters of prime impor-
tance in considering coniractual or proper-
ty rights); Allied-Signal, Inc v Dir, Di
of Tazation, 504 U.S. 768, 783, 112 S.Ct.
2251, 119 L.Ed.2d 533 (1992) (noting that
adherence to precedent promotes stahility,
predictability, and respect for judicial au-
thoxity); ¢f. McDonald v. City of Chicago,
— U8, ——, 130 S.Ct. 3020, 3102, 177
I.Ed.2d 894 (2010) (Stevens, J., dissenting)

{explaining that stare decisis iz a rule of
judicial process “prizing stability and order
in the law” and “respecting reliance inter-
ests”).  As detailed below, Aereo has made
substantial investments of money and hu-
man capital in its system, all in reliance on
the assumption that the Second Cireuit
meant what it said in Coblevision rather
than what it did not say. Particularly
considering the role of district courts to
faithfully apply their best understanding of
the Second Cireuit’s precedent, this Court
does not believe it would be appropriate to
blaze a ftrail that runs opposed to the
direction dictated by Cablevision.

In urging the Court to depart from the
course set by the Second Circuit, Plaintiffs
have relied on statements in the brief of
the United States opposing certiorari in
Cablevision that arguably criticize that de-
cision. In particular, Plaintiffs ecite to
then-Solicitor General Kagan’s brief stat-
ing: “scattered language in [Cablevision ]
could be read to endorse overly broad, and
incorrect, propositions aboutf the Copyright
Act” and, as such, the Second Cireuit
“carefully tie[d] its actual holdings to the
facts of [the] ease.” Brief of the United
States as Amicus Curiae at 6, Cable News
Network, Inc. v. CSC Holdings, Inc, 129
S.Ct. 2890 (2009). To the extent thaf the
Solicitor General's brief suggests that the
Second Circuit's interpretation of the
transmit clause was “overly broad and in-
correct,” this Court is still bound by the
Second Circuit’s deeision. Moreover, to
the extent that this brief suggests that
Cablevision’s holding is limited, the precise
limiting factors the Solicitor General iden-
tified are oll present here. See id. at 21
(“The Second Cireuit repeatedly explained
that ite rejeetion of petitioners’ public-per-
formance claim depended on a range of
faetors: not only that each transmission
would be sent to a single recipient, but also
that (1) each transmission would he made
using a unique copy of the relevant pro-
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gram; and (2) each transmission would be
made solely to the person who had previ-
ously made that unique copy.”); see also
supra Section TV.B.1.

For all of the reasons articulated above,
this Court eoncludes that faithful applica-
tion of Cablevision requires the conclusion
that Plaintiffs are unlikely to suceeed on
the merits of their public performance
claim,

6. Scope of the Court’s Decision

A few words are in order regarding the
geope of the Court's decision. Firgt, the
Court need not, and does not, accept Aer-
e0’s position that the creation of any fixed
copy from which a transmisgion is made
always defeats a claim for a violation of the
public performance right. (Hrg. Tr. at
451:7—-4b4:4). This position would eviscer-
ate the transmit clause given the ease of
making reproductions before transmitting
digital data, and Cablevision does not re-
quire such a far sweep. See United States
9. Aleynikovy, 676 F'.3d T1, 81 (2d Cir.2012)
(“[OIne of the most basic interpretive can-
ons [ig] that a statute should be constrized
so that effect is given to all its provisions,
go that no part will be inoperative or su-
perfluous, void or insignifieant.”).

Neither does the Court need to resolve
Aerev's argument that their antennas,
standing alone, defeat Plaintiffs’ claim that
Aereo engages in a public performance.
Aereo’s use of single antennas does, how-
ever, reinforce the conclusion that the eop-
ies created by Aereo’s system are unique
and accessible only to a particular user, as
they indicate that the copies are created
using wholly distinet signal paths. More-
over, Aereo’s antennas also reinforce the
dividing line between the over-the-air sig-
nal the Aereo antennas receive and the
transmissions Aereo’s system makes to its
users. Because the copies are created
from a sgignal received independently by
each antenna, in order to find a “master”
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copy that is arguably being transmitted,
the Court would be required to look hack
to the ineoming over-the-air signal rather
than simply an earlier step in Aereo’s pro-
cess. Aereo’s antennas thus reinforce the
gignificance of the copies its system cre-
ates and aid the Court in finding that
Aereo does not create mere facilitating
copies.

Ag such, the Court’s holding that Plain-
tiffs have not demonstrated a likelihood of
success is limited, There may be cases in
which copies are purely facilitory, such as
true buffer copies or copies that serve no
function whatsoever other than to pass
along a clearly identifiable “master” copy
from which the transmission is made.
These facts, however, are not before the
Court today.

Finally, Aereo has argued that it cannot
be held Hable for copyright infringement
because it does not engage in “volitional
conduet” sufficient to impose such liability,
contending that it is Aerec’s users, rather
than Aereo itself, who direct the operation
of Aered’s system. {(Aereo Prop. COL at
997 45-48)., Because the Court concludes
that Plaintiffs have failed to demonstrate
they are likely to succeed in establishing
that Aereo’s system results in a public
performance, the Court need not reach the
issie of whether Aereo escapes Hability
because it is “the consumer, not Aerco,
who makes the transmissions that Plain-
tiffs complain of.” (Aereo Prop. COL at
148).

Y. IRREPARABLE HARM

Having determined that Plaintiffs have
not persuagively distinguished Ceblevision
and therefore are not likely to prevail on
the merits, the Court could conclude its
analysis here. See, e.g., Pope v. County of
Albany, 687 F.3d 565, 570 n. 2 (2d Civ.
2012). However, this Court recognizes
that this case turns on important legal
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guestions and Plaintiffy’ have indicated
that they are likely to seek interlocutory
appeal to the Second Cireuit. (8/13/12 Tr.
at 42:2-10). Accordingly, the Court will
set forth its analysis of the remaining fae-
tors to ensure that the record is fully
developed. Moreover, district courts de-
ciding preliminary injunction motions rou-
tinely consider alternative bases for their
holdings, even if they find that one or
more of the preliminary injunction factors
would itself dispose of the case. See, eg,
Int’l Bhd. of Teamsters v. Nasow’s Deliv-
ery, Inc, No. 11-cv-001868, 2011 WL
3862322, at *2-7, 2011 U.S. Dist. LEXIS
98422, at *6-18 (W.D.N.Y. Aug. 31, 2011);
Pope v County of Albany, No. 1l-ev—
00736, 2011 WL 3651114, at *2-3, 2011
U.S. Dist. LEXIS 93103, at *5-7 (N.D.N.Y
Aug. 18, 2011); Stokely-Van Camp, Ine. v.
Coca~Cola Co., 646 F.Supp.2d 510, 530-31
(5.D.IN.Y.2009).

[6,7] The second preliminary injune-
tien factor is whether Plaintiffs will suffer
irreparable harm in the absence of an in-
junction. “The relevant harm is the harm
that (a) occurs to the parties’ legal inter-
ests and (b) eannot be remedied after a
final adjudieation, whether by damages or
a permanent injunction.” Sealinger, 607
F.3d at 81. The Court may not presume
irreparable harm, but rather must consid-
er the injury Plaintiffs will suffer if they
lose on the preliminary injunction but ulti-
mately prevail on the merits. Id at 82
i, Ine., 7650 F.Supp.2d at 617. However,
“it may well be the case” that “most copy-
right plaintiffs who have shown a likeli-
hood of suceess on the merits would . . . be
irreparably harmed abgent preliminary in-
junctive relief,” and that the historieal ten-
deney to readily issue such injunctions in
copyright cases reflects this possibility.
Salinger, 607 ¥.3d at 82; see also eBay
Inc. v. MeveRxchange, L.L.C., 547 T.S.
388, 395, 126 S.Ct. 1837, 164 L.Ed.2d 641
(2006) (Roberts, C.J., concurring) (“Thle]
‘long tradition of equity practice’ [of grant-

ing injunctions in patent cases] is not sur-
prising, given the difficulty of proteeting a
right to exclude through monetary reme-
dies....”). But see MGM Studios, Inc. v.
Grokster, Lid.,, 518 F.Supp.2d 1197, 1216
(C.D.Cal.2007). '

[8,9] “‘The showing of irreparable
harm is perhaps the single most important
prerequigite for the issnance of a prelimi-
nary injunction’” Rex Med. L.P. v. An-
giotech Pharms. (US), Inc, T54 F.Supp.2d
616, 621 (3. DN.Y.2010) (quoting Kamer-
ling v. Massanari, 295 F.3d 206, 214 (2d
Cir.2002)). “Harm might be irremediable,
or irreparable, for many reasons, including
that a loss is difficult to replace or difficult
to measure, or that it-is a loss that one
should not be expected to suffer.” Salin-
ger, 607 F.3d at 81. Courts have tended to
issue injunctions in the copyright context
because proving loss of sales due to in-
fringement is “notoriously difficult.” Id,;
see also MGM  Studios, Inc, D18
F.Bupp.2d at 1215 (explaining that proof of
irreparable harm in the copyright context
is not difficult to establish in the run-of-
the-mill copyright case based on, for exam-
ple, the infringing acts).

A, Plaintiffs Hove Demonstrated That
They Will Suffer Irvepavable Harm

[10]1 The evidence establishes that
Plaintiffs will suffer irreparable harm in
the absence of a preliminary injunction.
Plaintiffs have identified a number of cate-
gories of Irreparable harm, several of
which have been accepted in similar cases
ag supporting the issuance of a preliminary
injunction.

Firat, Aereo will damage Plaintiffs’ abili-
ty to negotiate with advertisers by siphon-
ing viewers from traditional distribution
channels, in which viewership is measured
by Nielsen ratings, inte Aered’ service
which is not measured by Nielsen, artifi-
cially lowering these ratings. (Franks
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Deel. 9118-20; Davis Decl. 1712-20;
Bond Deel. 1123-25; Brennan Decl. 17—
9; Hrg. Tr. at 48:10-49:2, 57:4-18, 62:20-
64:6, 351:7-22, 357:9-22). The record es-
tablishes the importance of Nielsen ratings
to Plaintiffs’ ability to negotiate with ad-
vertisers to monetize their programming,
as well as the importance of such advertis-
ing revenue. (See, eg., Hrg. Tr. at b7:d-
18, 58%23-59:5, 351:8-11, 35714-19).
Harm of this sort has heen accepted as
irreparable based, at least in part, on the
difficulty of proving or quantifying such
damages—even if Plaintiffs can generaily
track declines in advertising revenue, as
Acreo suggesis (Def. Ex. 51 at 55:20—
56:18), this does not necessarily allow them
to determine the extent to which such
declines are attributable to Aereo.® See
ivi, Inc, 7656 F.Supp.2d at 618 (explaining
that allowing viewers to access program-
ming from unsanctioned sources would in-
evitably damage the plaintiffs’ ahility to
profit from sanctioned sources, and that
such losses a notoriously difficult to prove
and “nearly impossible to quantify”); see
also Register.com, Ine. v. Verio, Inc., 356
F.3d 398, 404 (2d Cir.2004) (afiirming find-
ing of irreparable harm based on inability
to quantify or measure harm resulting
from damage to business relationships);
Pearson Educ, Inc. v. Vergara, No. 09—
cv-06832, 2010 WL 3744033, at *4, 2010
U.S. Dist. LEXIS 101597, at *11-12
(S.D.N.Y. Sept. 27, 2010); Les Ballets
Trockadero de Monte Carlo v. Trevino,
945 F.Supp. 563, 574 (S.D.N.Y.1996) (dam-
age to Heensing negotiations constituted
irreparable harm).

Similarly, the evidence shows that by
peaching viewers from cable or other com-
panies that licenge Plaintiff's content, Aer-

12, That Aereo is willing to have its subscrib-
er’s viewing habits measured by Nielsen (Ka-
nojia Decl, 139}, or that other distribution
media are not or, in the case of standard
DVRs, previously were not measured by Niel-
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eo’s activities will damage Plaintiffs’ ability
to negotiate retransmission agreements, as
these companies will demand concessions
from Plaintiffs to make up for this de-
crease in viewership. (Franks Decl. 1111,
23-26; Davis Deel. 9% 21-26; Bond Decl.
95 7-19; Brennan Deecl. 17 10, 14; Hre.
Tr. at 59:6-60:21; Pls. Ex. 89 at 158:6-
160:7; Def. Fx. 48) dvi, Iwnc, 765
F.Supp.2d at 618. The record reflects that
such agreements amount to hillions of dol-
lars of revenue for broadeasters. (Pls. Ex.
5; Bond Decl. T15). Beeause these harms
go to Plaintiffs’ nepotiating position with
the cable companies, they are difficult to
measure. See Register.com, Inc., 356 F.3d
at 404; dvi, Inc, 7656 F.Supp2d at 618;
(See, e.g., Bond Decl. 1116-17; Davig Decl.
925). This lack of quantifiability iz com-
pounded by the difficulty of determining
whether consumers have “cut the cord”
with their cable company due to Aereo’s
service or for other reasons. (Bond Decl.
719).

This harm iz not speculative. For ex-
ample, Sherry Brennan, a Fox executive,
testified that baged on her many years of
experience, cable companies will demand
such concessions or refuse to pay retrans-
migsion fees based on Aereo’s refusal to
do so. (Hrg. Tr. at 357:9-358:7; Brennan
Decl. %10; see also Hrg, Tr. at 40:10-
41:2; Def. Ex. 43 (identifying suppression
of retransmission fees ag a threat)), Ms,
Brennan further testified that suoch re-
transmission agreements are currently be-
ing renegotiated. (Hrg. Tr. at 361:10-15).
Martin Franks, a CBS executive, gimilarly
testified that cable companies were con-
cerned about free-riders such as Aereo
and suggested they would be unwilling to
pay “when other people can take the exaet

sen (Hrg. Tr. at 48:23-49:8, 51:15-52:6) does
not detract from this harm, as it appears
undisputed that Nielsen presently does not
measure Aereo’s subscribers.
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game product for free”
60:83-21).

Although Aereo has submitted evidence
that cable companies have not yet raised
Aereo’s service during refransmission
agreement negotiations (Def. Ex. 53 at
157:2-158:5; Def, Ex. 52 at 56:4-8; Def.
Ex. bl at 77:5-13), Aereo’s serviee hag only
just begun to operate on any significant
scale and Aereo hag conceded that, if not
enjoined, it intends to expand its opera-
tions. (Hrg. Tr. at 225:19-226:23). The
record reflects evidence that Aerec may
expand beyond its limited New York mar-
ket over the next year. (Hrg. Tr. at
225:22-25: Pls. Ex. 2). Moreover, even if
Aereo does not intend to grow beyond the
New York market until after this ease is
decided, it is clear that it has the capacity
to grow rapidly in this market (Hrg. Tr.
229:16-230:5) and is, in fact, doing so, hav-
ing gone from 100 users earlier this year
to 8,600 users by the time of the prelimi-
nary injunction hearing a few months la-
ter. “The standard for preliminary injunc-
tive relief requires a threat of irreparable
harm, not that irreparable harm already
have oceurred,” Mullins v Cily of New
York, 626 F.3d 47, 556 (2d Cir.2010), and
Plaintiffs have demonstrated such a threat.

(Hrg, Tr. at

In fact, Aereo has conducted surveys
suggesting its services could prompt a sub-
stanfial proportion of its subseribers to
cancel their cable subscripfions. (Hrg. Tr.
at 209:5-13; Pls. Ex. 41 at 6, 24). More-
over, Aereo’s CEQ, Chaitanya Kanojia, has
explained that part of the idea behind Aer-
eo was to allow consumers to bypass cable
companieg to watch broadeast television,
including live ielevigion, and the record is
replete with other evidence that Aereo rec-
ognizeg that its service will likely prompt
cable gubseribers to cancel their subscrip-
tions. (Kanojia Deel. 176-7; Hrg. Tr. at
202:17-208:21; see alse Hrg. Tr. at 130:1-
25, 184.20-185:12, 188:9-190:21, 201:21-24;
Pls. Ex. 13; Pls. Ex. 33 at 5-6; Pls. Ex.

34; Pls. Ex. 47; Def. Ex, 37, Potenza
Decl. Ex. 1 at 293:8-298:16).

Plaintiffs’ loss of control over their con-
tent iz likely to harm them in other ways.
For example, Plaintiffs stream their con-
tent over their own websites, in which they
have invested substantial sums, and which
provide an opportunity for Plaintiffs to
engage in marketing and demographic re-
search, and to build goodwill. (Brennan
Decl. 19, 18; Franks Decl. 118; Davis
Decl. 1129-30). Moreover, Aereo’s activi-
ties may damage Plaintiffs’ relationships
with eontent providers, advertisers, or li-
censees to the extent that Aereo’s internet
streaming of Plaintiffs’ programs causes
Plaintiffs to violate agreements with these
entities. (See, eg. Sepaller Decl. 1945,
9, 11; Davis Decl. 7129; Franks Decl. 112;
Hrg. Tr. at 61:8-62:3}.

The Court does not, however, believe
that Plaintiffs will suffer the full magni-
tude of their claimed irreparable harm
during the pendency of this litigation. See
Jayaraj v. Scappini, 66 F.3d 36, 40 (2d
Cir.1995) (“[I]lrreparable harm is measured
in terms of the harm ariging duving the
interim between the request for an injunc-
tion and final digposition of the case on the
merits. .. ."). For example, Plaintiffs’ at-
tempt to claim dramatically at oral argu-
ment that free broadeast of major televi-
sion events such as the Super Bowl would
become a thing of the past if Aereo is not
enjoined (Hrg. Tr. at 429:25-430:7; see
also Bond Decl. 12) is flawed because
there is no evidence such harm would actu-
ally eccur during the pendency of this
litigation (¢f, e.g., Pls. Ex, 4 (noting the
execution of a nine-year contract)). Simi-
larly, although Plaintiffs assert that cable
companies may abandon their present
business model of licensing content from
Plaintiffs in faver of adopting a content
delivery service similar to Aereo’s (Davis
Decl. 126, Franks Decl. ¥26; Bond Decl,
118; Hrg. Tr. at 216:7-217:14; Pls. Ex.
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38; Pls. Ex, 39), Plainiiffs have not demon-
strated that this shift is likely to occur
before this case is digposed of on the mer-
its.

Bimilarly, the Court does not find that
the evidence establishes that Aereo’s con-
tinved activities during this litigation
would irreparably damage Plaintiffs’ abili-
ty to enter the mohile viewing market.
(See Dalvi Decl. T15-13; Bond Decl
919 20-21; Brennan Decl. 116). Although
Plaintiffs have submitted evidence that
they are investing in such platforms, which
may launch later this year, (see, e.g., Bond
Deel. 1T20-22; Def. Ex. b1 at 180:16-
181:5; Def. Ex, 54:16-57:16; Pls. Ex. 53;
54; 71), they have provided little evidence
that Aereo will impede this launch beyond
the bare assertion that if Aereo continues
to operate, television stations and device
manufacturers may not be willing to ineur
the expenses associated with launching
this gervice (Bond Decl. 122; Dalvi Deel,
118). Plaintiffs have not, for example,
egtablished that Aereo’s serviee has
prompted them to forgo their plans to
launeh this venture (Def. Ex. 51 at 102:24-
103:11; Hrg. Tr. at 372:25-373:23), nor
have they provided a foundation for their
claim that Aereo’s service threateng the
survival of their mobile venture. Particu-
larly given that other products are already
available that can provide broadeast con-
tent to mobile devices contemporaneous
with its initial broadcast (Hrg. Tr. at
306:23-307:4), Plaintiffs have not estab-
lished that this harm is immzinent and non-
speculative.

Plaintiffs also maintain that Aered’s geo-
graphic limitation on its service is easily
overridden by Aerec’s users, which may
damage Plaintiffs’ relationships with local
licensed broadcasters or advertisers. See
i, Inc, 765 F.Supp.2d at 618. While the
evidence suggests that Aereo users willing
to disable Aereo’s loeation verification

13. Plaintiffs claim that Aereo’s delay argu-
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meagures and lie about their location may
circumvent Aereo’s geographic restrictions
(Hrg. Tr. at 166:14-167:22), and that this
may cause harm to the Plaintiffs (see, e.g.,
Hrg., Tr. at 34822-350:11), there is no
evidence on the frequency with which
users actually do so. Likewise, Plaintiffs’
witnesses were unaple to provide sufficient
details as fo how Aereo’s service would
increase the rigk of viral infringement for
the Court to accept this testimony as non-
speculative, and the Court therefore does
not rely on this claimed element of Plain-
tiffs’ irreparable harm. (Franks Decl
1927-30; Dalvi Decl. 116; Bond Deecl.
916, 26-27; Brennan Decl. T11; Hrg. Tr.
at 46:6-48:9).

In sum, the Court concludes that Aereo
threatens Plaintiffs with irreparable harm
by luring cable subscribers from that dis-
tribution medium into Aereo’s service, di-
minishing Plaintiffs’ ability to benefit from
their content in ways that are fundamen-
tally difficult to measure or prove with
gpecificity. Plaintiffs’ showing of immi-
nent irreparable harm is substantial, but
not overwhelming.

B. Plaintiffs Did Not Unduly Delay

[11] Aereo pointg out that most of the
Plaintiffs were aware of its existence for
roughly a full year hefore seeking this
injunetion and, during that time, took no
meaningful steps to seek to have Aereo
shut down, (Franks Decl. 19 51-33; Davis
Decl. 9%32-34; Dalvi Decl. 971721,
Bond Decl. 1% 28-30; Brennan Decl. 721,
Segaller Decl. 116). Aereo submits that
this delay rebuts Plaintiffs’ claims of irrep-
arable harm and the Court should there-
fore disregard Plaintiffs’ evidence of such
harm. {(Aereo Br, at 22-24),

Unesxcused delay in seeking a prelimi-
nary injunction has been held to under-
mine or rebut a claim of irreparable
harm.”® See, e.g., MGM-Pathe Commens

ment is a vestige of a line of cases in which
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Co. v. Pink Panther Potrol, T74 F.Supp.
869, 878 (S.D.N.Y.1991) (collecting cases).
However, where plaintiffs have demon-
strated that they did not unduly sleep on
their rights, courts have disecounted delay
as an argument againgt irreparable harm.
See King v. Innovation Books, 976 F.2d
824, 831-832 (2d Cir.1992) (eight month
delay excused where, during that time,
plaintiff sought information regarding the
alleged unlawful conduct and objected to
the econduct at issuey; MGM-Pathe
Comvmec’ns Co., T4 F.Supp. at 873 (roughly
gix month delay in seeking a preliminary
injunetion excused beeause plaintiffs were
“caught in a hind” with regard to whether
to file suit). These cases demonstrate that
delay undermines a claim of irreparable
harm not as an absolute rule, but rather
because undue delay tends to be counter to
the gense of urgency that typically accom-
panies the prospect of irreparable harm.
See King, 976 F.2d at 831 (“This is not
conduct that undercuts a sense of urgency
or of an imminent threat....”); MGM-
Pathe Comvme’ns Co., 774 F.Supp. at 873,

Here, Plaintiffs’ delay was for roughly
one year and was based on the limited
availability of Aereo’s service, its status in
beta testing, and the prospect that litiga-
tion was unnecessary until it hecame clear
that Aereo posed a viable threat of harm.
(Franks Decl. 1% 31-33; Davis Decl. 1§ 32
34; Dalvi Decl. 117-21; Bond Decl.
1128-30; Brennan Decl. 121; Segaller
Decl. 116; Kanojia Decl. 117, Hrg. Tr. at

delay rebutted a presumption of irreparable
harm and that such cases are now abrogated
after the Supreme Court’s decision in eBay
that no such presumption exists. (Pls. Prop.
COL %115; Hrg. Tr. at 475:14-476:10); see
Salinger, 607 ¥.3d at 82. This is a dubious
proposition given the reasons, discussed here-
in, why delay has been found to rebut irrepa-
rable harm. In addition, Plaintiffs have not
explained why evidence that is sufficient to
rebut a presumption of irreparable harm—
ie., evidence courts have held suggests irrepa-

84:12-17, 38:1-24, 42:2-45:19, 55:20-25,
356:10-35T:4; Def. Ex. 42; Def. Ex. 44).
Although this claim is undercut by Aereo’s
April 2011 announcement which disclosed
that it had already received a substantial
$4.5 million in seed financing and the me-
dia. attention this announcement received
(Hrg. Tr. at 147:17-25, 149:16-24, 375:9-
18; Pls. Ex. 45 at 2), the evidence suggests
that Aereo’s service was not an imminent
threat of harm to Plaintiffs until substan-
tially later. Until Janvary 2012, just
months before Plaintiffs filed suit, Aereo
had only about 100 total subscribers and to
this day remains an “invitation only” prod-
uct, although it now has roughly 3,600
users. (Hrg. Tr. at 164:25-165:20; 218:25~
219:10). Moreover, there is testimony that
suggests at least some of the Plaintiffs
believed that Aereo’s technology, as de-
scribed, was simply not viable. (Hrg. Tr.
at 366:20-26). With this in mind, it was
not unreagonable for Plaintiffs to wait until
Aereo’s February 2012 announcement that
it had received yet more venture finaneing
and that it would publicly launch in New
York to conclude that Aereo posed a sub-
stantial and imminent threat of irreparable
harm. (Franks Decl. TV31-33; Davis
Decl. T132-34; Dalvi Decl. 1917-2L;
Bond Decl. 1128-30; Brennan Decl. 121;
Def. Ex. 39). Plaintiffs promptly filed suit
after this announcement.

As such, Plaintiffs’ delay in this case
does not suggest that Plaintiffs will avoid
the harms described above or that those
harms wiil be reparable® See Tom Do-

rable harm does not exist—cannot also rebut
a factual showing of such harm.

14. Aereo noles that, before filing suil, repre-
sentatives of Plaintiffs or their affiliates met
with Aerco personnel, expressed interest in
Aereo’s system, or indicated that they might
be interested in doing business with Aereo.
(Kanejia Decl. ¥18; Hrg. Tr. 150:7-151:15,
162:13-24), The Court does not find credible
claims that Aerso was caught off guard by
Plaintiffs’ decision to sue (Hrg. Tr. at 172:16-
173:1}, particularly given the evidence that
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herty Assocs. v Seban Ewniwm’t Inc, 60
F.3d 27, 39 (2d Cir.1995) (“The cases in
which we have found that a delay rebut-
ted the presumption of irreparable harm
are trademark and copyright cases in
which the fair inference was drawn that
the owner of the mark or right had con-
cluded that there was no infringement but
later brought an” dction’ becanse of the
strength of the commereial competition.”);
Guinness United Distillers & Vinlners
BYV. v Anheuser—Bush, Inc, No. 02—cv—
00861, 2002 W1, 1543817, at *6, 2002 U.S.
Dist. LEXIS 12722, at *19-20 (SD.NY.
July 12, 2002) (“Based on the limited dis-
tribution and media penetration of ‘Red
Label From Budweiser’ to date, this
Court will not deny injunctive relief hased
on plaintiff’s delay in seeking relief”); of
Profitness Physical Theropy Cir. v. Pro-
Fit Orthopedic & Sports Physical Thera-
py P.C, 314 F.3d 62, 68 (2d Cir2002). A
contrary holding would require plaintiffs
to rush to court at the first sign of poten-
tial infringement, even if the prospect of
harm is remote, and is thus counter to the
requirement that irreparable harm must
be “imminent.” See Rex Med. L.P., b4
F.Supp.2d at 621.

VI. BALANCE OF HARDSHIPS

[12] The third factor that the Court
must consider is the balance of hardships,
igsuing an injunction only if the balanee of
hardships tips in the Plaintiffs’ favor. Sal-
inger, 607 F.3d at 80. The harms Plain-
tiffs are lkely to suffer if Aereo is not
enjoined are discussed above.

Aereo identifies several hardships that it
will suffer should an injunction issue, the
majority of which could not be remedied
through the requirement of an injunction
hond. See Fed. R. Civ. Proe. 65{(¢); Colla-

Aereo knew its activities would likely be
viewed as infringement {Hrg. Tr. at 142:16-
22), its knowledge of the likelihood it would
be sued and its decisions to earmark funds for
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Genex Pharms., Inc. v. IVAX Corp, 375
F.Supp.2d 120, 140 (E.D.N.Y.2005) (Poho-
relgky, M.J.) (financial harm to defendant
could be ameliorated by the requirement
of a bond). First and foremost, the evi-
dence establishes that an injunction may
quickly mean the end of Aereo as a busi-
ness. See MyWebGrocer, LLC v. Home-

Gown Info, Ine, 376 F.3d 190, 195 (2d

Cir.2004) (“TIIf a preliminary injunction
were issued, D’Agostino would be forced to
shut down its online grocery store, at least
temporarily, perhaps permanently losing
customers.”y; Vanlines.com LLC v. Net-
Marketing Group, Inec., 486 F.Supp.2d 292,
297 (S.D.N.Y.2007). Aereo has sufficient
capital to continue eperations for just six
to seven months, after which it would like-
ly shut down absent investment of further
capital. (Hrg. Tr. at 170:10-16,231:13-
232:17). The extent of this harm is further
manifest in the substantial investment in
both labor and capital that Aereo has al-
ready expended to develop and launch its
system, at least some of which would come
to naught if Aereo were to go out of busi-
ness, (Kanojia Decl. 148-49; Hrg. Tr. at
144:10-24, 2389-239:17). For example,
Mr. Kanojia testified that the development
of Aereo’s antennas and selecting a site for
Aereo’s faciliies required substantial in-
vestment. (Hrg. Tr. at 144:10-24, 145:19-
146:10). Further, hecause Aereo offers
users a free 90-day trial, if it is enjoined at
this point it will not be able to recoup the
money it has spent so far, as it anticipated
at the hearing that it would only begin
receiving revenue in June 2012. (Kanojia
Decl. 151).

Aereo also presented testimony that an
injunetion will diminish or destroy a vari-
ety of its intangible regources. For exam-

defending an infringement suit (Hrg. Tr. at
175:8-177:4; see also Pls. Ex. 77), and niedia
coverage suggesting that it was likely to be
sued (Hrg, Tr, at 174:6-10; Pls. Ex. 20).
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ple, an injunction is likely to cause Aereo
to lose employees and damage its ability to
attract investors fo obtain new capital
See M & G Elecs. Sales Corp. v Sony
Kabushiki Kaisha, 250 F.Supp.2d 91, 105
(E.D.N.Y.2003); (Kangjia Decl. 17 54-55).
A majority of Aerec’s employees left jobs
at other companies in order to come to
Aereo and, according to Mr. Kanojia’s tes-
timony, would be likely to seek other em-
ployment should an injunction issue.
(Hrg. Tr. at 160:2-16, 170:5-20, 171:17-
172:2), Moreover, Aereo also maintains
that an injunction will damage its goodwill
with its customers, defeat its substantial
investments in launching its service, and
diminish its competitive advantage in
launching a unique and innovative product.
See id.; (Kanojia Decl. ¥%52-53). For
example, Aereo has expended substantial
funds to develop its brand and market ifs
gervice, and to develop favorable media
coverage. (Hrg. Tr. at 159:3-12, 163:2-
164:24). Mr. Kanojia testified that, should
an injunction issue, Aereo likely would lose
all of its customers and the goodwill it has
generated. (Hrg. Tr. at 170:21-23; Kano-
jia Decl. 152)

Plaintiffs put forward only a limited fac-
tual challenge to Aereo’s claimed hard-
ships.® Rather, Plaintiffs’ primary argu-
ment, on this point is fo cite ivi for the
proposition that Aereo’s harms are not
cognizable Dbecause Aereo’s business is
based on infringement. See ivi, Inc, 765
F.Supp.2d at 620-21 (“Having found that
ivi has infringed plaintiffs’ copyrights, it
follows that ivi is not legally harmed by
the fact that it cannot continue streaming
plaintiffs’ programming, even if this ulti-
mately puts ivi out of business.”). dwi’s
conelusion on this point is unpersuasive in
the present case, however, hecause it is

15. Plaintiffs have suggested that Aereo might
sell the antenna technology it has developed,
but have not put forth evidence as to the
feasibility of doing so {Hrg. Tr. at 232:24-

founded on at least a strong showing of
likelihood of suceess, if not a firm conclu-
sion of liability, and does not adequately
contemplate the possibility that the in-
fringer’s service may be lawful. Having
coneluded, in this case, that Aereo’s ser-
vice is likely lawful, the Court cannot dis-
regard the harms to Aereo that an injune-
tion would cause by assuming its business
is founded on infringement. See eyp,
Shred-It USA, Ine. v. Mobile Data Shred,
Inc, 202 F.Supp2d 228, 234 (S.D.N.Y.
2002) (“The harm fto Cruz, who operates a
new and relatively small business, if she is
wmproperly enjoined from operating her
business for the few months required to
hold a trial in this case will be much
greater than the harm to Shred-It ....”)
{emphasis added); Otftoman’s v. Sunshine
State Laboratories, No. 92-cv-05386, 1992
WL 212473, at *1-2, 1992 U.S. Dist. LEX-
IS 12710, at *3-4 (S, DN.Y. Aug. 24, 1992);
see also Concrete Machinery Co. v. Classic
Lawm Ornaments, Inc., 843 F.2d 600, 612
(1st Cir.1988).

In light of this evidence, the Court finds
that the balance of hardships certainly
does not tip “decidedly” in favor of Plain-
tiffs.

VII. PUBLIC INTEREST

[13] Finally, the Court must eonsider
whether an injunction is in the public in-
terest. Salinger, 607 F.3d at 82; see also
eBay Ine. v. MeveExchange, L.L.C, b47
1.8, 388, 391, 126 S.Ct. 1837, 164 L.Ed.2d
641 (2006) (courts must consider whether
the public interest would be disserved by
granting an injunction). There iz limited
Second Circuit precedent on where the
public interast lies becanse the Court only
recently began considering this factor.

233:17), and this possibility does not respond
to the prospect that Aereo’s business model,
as it currently stands, could be disrupted or
destroved.
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Salinger, 607 F.3d at 80 n. 8 (“This Court
has rarely congidered the public’s interest
before deciding whether an injunetion
should issue.... [Tlhe publi’s interest
hag not in the past been a formal factor in
this Court’s standard for when to issue
copyright injunctions.”). However, the
Court finds that an injunction in this case

"~ would hot disserve the public inferest. -

There is a strong public interest in the
copyright system’s funetion of motivating
individuals to make available their creative
works and increase the store of public
knowledge. See id. at 82 (“The object of
copyright law is to promote the store of
knowledge available to the public. But to
the extent it accomplishes this end by pro-
viding individuals a financial incentive to
contribute to the store of knowledge, the
public’s interest may well be already ae-
counted for by the plaintiffs interest.”);
CJ Prods. LLC 1. Snuggly Plushez LLC,
809 F.Supp2d 127, 146 (E.D.N.Y.2011)
(noting the strong public interest in pro-
tecting copyrights and eoncluding that this
supported issuing an injunetion); WPIX,
Imc. v ivi, Ine, No. 10-cv-07415, 2011 WL
1538175, at *4, 2011 U.8. Dist. LEXIS
43582, at *18-14 (S.D.N.Y. Apr. 18, 2011)
(“The programming that defendants wish
to make available to the public is not a
natural resource that may be exploited by
whomever obtains access. It is proprie-
tary material that plaintiffs spend millions
of dollars to develop and protect. The
public is served by enjoining those who
seek to llegally exploit the statutory rights
of copyright holders””). In particular,
Plaintiffs note the public interest in main-
taining the copyright system and protect-
ing the content that they generate, arguing
that the disruption to their business model
by activities like Aereo’s jeopardizes the
creation of such content.

Aereo and amici argue that the public
interest would be disserved by an injune-
tion because the public has an interest in

the availability of the broadcast and the
free receipt of Plaintiffs’ content in the
marketplace of ideas. This argument is
not persuasive, as there are numerous oth-
er methods through which the public can
Iawfully receive access to Plaintiffs’ con-
tent, including standard broadeast trans-
mission, cable television, and licensed in-

“ternet streaming sites, among others.’

There is a logical gap—one that Aereo and
amict fail to bridge—bhetween any public
interest in receiving broadcast television
signals generally and the public interest in
receiving them from Aereo’s particular
service.

Relatedly, amici argue that there is a
public interest in the free access to and
reception of broadeast television. (EFF
Br. at 19). The Court notes, howsver, that
even setting aside the other lawful meth-
ods through which consumers may access
broadeast television even in Aereo’s ab-
sence, Aereo is a business and does not
provide “free” aceess to broadeast televi-
sion. Moreover, although this argument
carries some force to the extent that there
is a public interest in access to television
broadeast over the free public airwaves
and Aereo facilitates such access, it cannot
be afforded substantial weight because it
proves too much. The same logie would
gupport a finding that the public interest
favors imposing no copyright restrietions
on any form of redistribution of Plaintiffs’
broadeast television, as unrestrained pira-
ey of that content would also increase pub-
lic accesg to content broadeast over the
free public airwaves. For example, dis-
tributing over the internet an infringing
hootleg copy of a television program that
wag initially broadeast on the publie air-
waves increases access to that program.
Amidci’s argument thus bears an unaccept-
able resemblance te advocacy that copy-
right infringement of broadeast television
ig generally in the publie interest, a point
on which this Court cannot agree.
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CONCLUSION

Because the Court concludes that it can-
not accept Plaintiffs’ novel attempt to dis-
tinguish Cablevigion, Plaintiffs have not
shown a likelihood of suecess on the mer-
its. And although they have demoenstrated
that they face irreparable harm, they have
not demonstrated that the balance of hard-
ships decidedly tips in their favor. As
such, the Court DENTES Plaintiffs motion
for a preliminary injunction.

S0 ORDERED.

W
O EKEY NUMBER SYSTEM
T

Amy BATES, et al., Plaintiffs,
V.

DELAWARE HEALTH
CORPORATION, et
al., Defendants.

Civil Action No. 11-452-RGA.

United States District Court,
D. Delaware.

July 5, 2012.

Background: Certified nursing assistants
brought putative class action against em-
ployer defendants, alleging violations of
the Fair Labor Standards Act (FLSA) and
the Delaware Wage Payment and Collec-
tion Law. Defendants moved to dismiss.
Holding: The District Court, Andrews, J.,
held that it would exercise supplemental
jurisdiction over employees’ claims under
the Delaware Wape Payment and Collec-
tion Law.

Motion denied.

1. Federal Courts &=14.1
The decision whether to exercise sup-

plemental jurisdiction iz a discretionary
one, 28 U.S.C.A. § 1367.

2. Federal Courts &=16

In employees’ putative class action al-
leging violations of the Fair Labor Stan-
dards Act (FLSA) and the Delaware Wage
Payment and Colleetion Law, the district
court would exercise supplemental juris-
diction over employees’ elaims under the
Delaware Wage Payment and Collection
Law, even though there was an interesting
legal issue about how Delaware’s “meal
break” statute should be interpreted; the
case was still at the initial pleading stage,
Delaware had a fairly robust procedure for
getting timely rulings on novel state law
questions, and if, in the exercise of its
discretion, the Delaware Supreme Court
did not accept and promptly decide a prop-
erly certified question, there did not ap-
pear to be any reason the supplemental
jurisdiction detertnination eould not be re-
visited at a later time. 28 U.S.C.A.
§ 1367; West's Del.C.Ann. Const. Art. 4,
§ 11(8); 19 West’s Del.C. §§ 1101 et seq.,
1797; Del.Sup.Ct.Rules, Rule 41.

Thomas Neuperger, Hsq., Wilmington,
DI, Michael Anderson, Esq., Washington,
D.C., for Plaintiffs.

Seott A. Holt, Esq., Wilmington, DE, for
Defendant.

MEMORANDUM OPINION

ANDREWS, District Judge:

Before the Court is the Defendants’ Mo-
tion to Dismiss for Lack of Subhject Matter
Jurigdiction. (D.I. 9).

The Complaint has two counts. The
firet eount claims violations of the Fair
Labor Standards Act (FLSA). The Court
has subject matter jurisdiction over this
Count, and defendants do not argue other-
wise. (D.J. 9, n. 1). The second count
claims violations of the Delaware Wage
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Ounly the Westlaw citation is currently available.

United States Court of Appeals,
Second Circuit.

WNET, THIRTEEN, Fox Television Stationé, Inec.,
Twentieth Century Fox Film Corporation, WPIX, Inc.,
Univision Television Group, Inc., The Univision
Network Limited Partnership, and Public Broadcast-
ing Service, Plain-
tiffs—Counter—Defendants—Appellants,

V.

AEREO, INC., f’k/a Bamboom Labs, Inc., Defend-
ant—Counter—Claimant—Appellce.
American Broadcasting Companies, [nc., Disney
Enterprises, Inc., CBS Broadcasting Inc., CBS Studios
Inc., NBCUniversal Media, LLC, NBC Studios, LLC,
Universal Network Television, LL.C, Telemundo
Network Group LLC, and WNJU-TV Broadcasting
LLC, PlaintiffsCounter Defendants—Appellants,
V.

Aereo, Inc., Defendant-Counter—Claimant—Appellee.

Docket Nos, 12-2786—¢v, 12-2807—v.
Argued: Nov. 30,2012,
Decided: April 1, 2013.

Background: Holders of copyrights to broadeast
television programs sued a provider of “live” Interet
broadcasts, alleging, inter alia, copyright infringe-
ment. The United States District Court for the South-
ern District of New York, Alison J. Nathan, 1., 874
F.Supp.2d 373, denied plaintiffs’ motion for prelimi-
nary injunction barring defendant from transmitting
recorded broadcast television programs to its sub-
scribers while programs were airing on broadcast
television. Plaintiffs appealed.

Holdings: The Court of Appeals, Droneyv, Circuit

Judge, held that:

(1} transmissions of “live™ Internet broadcasts by
provider likely were not public performances;

(2) holders did not demonstrate sufficiently serious
questions going to merits of claim of infringement;
and

(3) balance of hardships did not tip decidedly in favor
of the copyright holders.

Affirmed.
Chin, Circuit Judge, filed dissenting opinion.
West Headnotes
L1} Federal COJ_nts_ 170B €815

1708 Federal Courts
170BVII Courts of Appeals
170BVITI(K) Scope, Standards, and Extent
170BVIII(K )4 Discretion of Lower Court
170Bk814 Injunction
170Bk815 k. Preliminary Injunction;
Temporary Restraining Order. Most Cited Cases

A district court’s denial of a preliminary injunc-
tion is reviewed for abuse of discretion.

[2] Federal Courts 1708 €812

1708 Federal Courts
170BVIIT Courts of Appeals
170BVIT(K) Scope, Standards, and Extent
170BVIII(K)4 Discretion of Lower Court
170Bk812 k. Abuse of Discretion. Most
Cited Cases

A district court abuses its discretion when its de-
cision rests on legal error or & clearly erroneous factual
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finding, or when its decision, though not the product
of legal error or a clearly erroneous factual finding,
cannot be located within the range of permissible
decisions.

[3] Copyrights and Intellectual Property 99 €285

. 99 Copyrights and Intellectual Property
991 Copyrights
991(J} Infringement
99112 Remedies
99%k72 Actions for Infringement
99k85 k. Preliminary Injunction.
Most Cited Cases

A district court may issue a preliminary injunc-
tion for copyright infringement only if the plainiiff has
demonstrated either a likelihood of success on the

merits or sufficiently serious questions going to the .

* merits to make them a fair ground for litigation and a
balance of hardships tipping decidedly in the plain-
tiff’s favor,

4] Copyrights and Intellectual Property 99 €85

99 Copyrights and Intellectual Property
991 Copyrights
991{1} Infringement
991(J)2 Remedies
99k72 Actions for Infringement
99Kk85 k. Preliminary Injunction.
Most Cited Cases

A plaintiff seeking a preliminary injunction for
copyright infringement must demonstrate that he is
likely to suffer irreparable injury in the absence of an
injunction; a court may not presume irreparable injury
in the copyright context; rather the plaintiff must
demonstrate actual harm that cannot be remedied later
by damages should the plaintiff prevail on the merits.

[5] Copyrights and Intellectual Property 99 €285

99 Copyrights and Intellectual Property
991 Copyrights
991(J) Infringement
991(1)2 Remedies
99k72 Actions for Infringement
99k85 k. Preliminary Injunction.
Most Cited Cases

When a plaintiff seeks a preliminary injunction
for copyright infringement, a district court must con-
sider the balance of hardships between the plaintiff
and defendant and issue the injunction only if the
balance of hardships tips in the plaintiff's favor.

[6] Copyrights and Intellectual Property 99 €285

99 Copyrights and Intellectual Property
991 Copyrights
991(1) Infringement
991(1N2 Remedies
99k72 Actions for Infringement
99k85 k. Preliminary Injunction.
Most Cited Cases

When a plaintiff seeks a preliminary injunction
for copyright infringement, a court must ensure that
the public interest would not be disserved by the is-
suance of a preliminary injunction.

71 Copyrights and Intellectual Property 99
€=267.1

99 Copyrights and Intellectual Property
991 Copyrights
991(1) Infringement
991(H11 What Constitutes Infringement
99k67.1 k. Motion Pictures and Other
Audiovisual Works. Most Cited Cases

The Transmit Clause in the Copyright Act directs
courts to consider the potential audience of the indi-

© 2013 Thomson Reuters. No Claim te Orig. US Gov. Works,
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vidual transmission; if that transmission is “capable of
being received by the public,” the transmission is a

public performance. 17 TJ.8,C.A, § 101.

[8]1 Copyrights and Intellectual Property 99
€671

99 Copyrights and Intellectual Property
991 Copyrights
991(J) Infringement
99I(N1 What Constitutes Infringement
99k67.1 k. Motion Pictures and Other
Audiovisual Works. Most Cited Cases

The public capability of receiving the same un-
derlying work or original performance of the work by
means of many transmissions is irrelevant to an anal-
ysis under the Transmit Clause of the Copyright Act.

17US.CA. § 101,

[91 Copyrights and Intellectual Property 99
€=67.1

99 Copyrights and Intellectual Property
991 Copyrights
991D Infringement
991(1)1 What Constitutes Infringement
99k67.1 k. Motion Pictures and Other
Audiovisnal Works. Most Cited Cases

If the potential audience of the transmission is
only one subscriber, the transmission is not considered
a public performance under the Transmit Clause of the
Copyright Act; however, when private transmissions
are generated from the same copy of the work, these
private transmissions should be aggregated, and if
these aggregated transmissions from a single copy
enable the public to view that copy, the transmissions

are public performances. 17 U.S.C.A. § 101.

[10] Copyrights and Intellectual Property 99
€=67.1

99 Copyrights and Intellectual Property
991 Copyrights
991(J) Infringement
991(N1 What Constitutes Infringement
99k67.1 k. Motion Pictures and Other
Aundiovisual Works. Most Cited Cases

Any factor that limits the potential audience of a
transmission is relevant to the analysis under the
Transmit Clause of the Copyright Act. 17 U.S.C.A. §
101.

[111 Copyrights and Intellectual Property 99
€35

99 Copyrights and Intellectual Property
991 Copyrights
99I({1) Infringement
991(]1}2 Remedies
99k72 Actions for Infringement
99k85 k. Preliminary Injunction.
Most Cited Cases

Transmissions of “live” Internet broadcasts by
provider likely were not public performances,
weighing against issuing preliminary injunction
against provider on infringement claim of holders of
copyrights to broadcast television programs, since
provider's system created unique copy of each pro-
gram for each subscriber who requested it and saved it
to unique directory on provider's hard disks assigned
to that user, each transmission to subscriber was from
that unique copy, and transmission of unique copy was
made solely to requesting subscriber. 17 U.S.C.A. §§
101, 106(4}.

[12] Courts 106 €290(2)

106 Courts
10611 Establishment, Organization, and Procedure
10611{G) Rules of Decision
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106k88 Previous Decisions as Controlling
or as Precedents
106k90 Decisions of Same Court or
Co-Ordinate Court
106k90¢2} k. Number of Judges
Concurﬁng in Opinion, and Opinion by Divided
Court. Most Cited Cases

Omne panel of the Court of Appéals'cannot over-
rule a prior decision of another panel; the panel is
bound by the decisions of prior panels until such time
as they are overruled either by an en banc panel of the
Court of Appeals or by the Supreme Court.

[13] Courts 106 €=290(2)

106 Courts
10611 Establishment, Organization, and Procedure
10611I(G) Rules of Decision
106k88 Previous Decisions as Controlling
or as Precedents
106k90 Decisions of Same Court or
Co-Ordinate Court
106k90(2) k. Number of Judges
Concurring in Opinion, and Opinioen by Divided
Court. Most Cited Cases

A panel of the Court of Appeals is not bound by a
prior decision of another panel when an intervening
Supreme Court decision casts deubt on controlling
precedent.

[14] Copyrights and Intellectual Property 99
€285

99 Copyrights and Tntellectual Property
991 Copyrights
991{J) Infringement
991(J)2 Remedies
99k72 Actions for Infringement
99k85 k. Preliminary Injunction.
Most Cited Cases

Holders of copyrights to broadcast television
programs did not demonstrate sufficiently serious
questions going to merits of claim of infringement
based on transmission of program still airing on
broadcast television to make it fair ground for litiga-
tion, weighing against issning preliminary injunction,
since provider's service likely did not infringe holders'

' public performance right. 17 U.S.C.A. § 101.

[15] Copyrights and Intelectual Property 99
€285

99 Copyrights and Intellectual Property
991 Copyrights
991(J) Infringement
991(12 Remedies
99k72 Actions for Infringement
99k85 k. Preliminary Injunction.
Most Cited Cases

For purposes of a motion for preliminary injunc-
tive relief on a copyright infringement claim asserted
by holders of copyrights to broadcast television pro-
grams against a provider of “live” intemet broadcasts,
the balance of hardships did not tip decidedly in favor
of the copyright holders; while the provider's activities
could damage the copyright helders' ability to negoti-
ate with advertisers by siphoning viewers from tradi-
tional distribution channels and could damage the
holders' ability to negotiate retransinission agree-
ments, there was evidence that an injunction might
quickly mean the end of the provider as a business. {7

US.CA, §101.

Paul M. Smith, Steven B. Fabrizio, Scott B. Wilkens,
Matthew E. Price, Jenner & Block LLP, Washington,
DC; Richard L. Stone, Amy M. Gallegos, Jenner &
Block LLP, Los Angeles, CA, for
tiffs~Appellants WNET, Thirteen, et al,
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Yvonne W. Chan, Erin M. Michael, Goodwin Procter
LLP, Boston, MA; Michael S. Elkin, Thomas P. Lane,
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tertainment, Inc., and Metro—Goldwyn—Mayer Studi-
0s Inc. in support of Plaintiffs—Appellants.
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Songwriters  Guild of America, Inc., and
Soundexchange, Inc.,, in support of Plain-
tiffs—Appellants.

Ralph Oman, The George Washington University
Law School, Washington, DC, for amicus curiae
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United States in support of Plaintiffs—Appellants.
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Public Knowledge, Washington, DC; Michael Petri-
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Before: CHIN and DRONEY, Circuit Judges,
GLEESON, District Judge. 2

Judge CHIN dissents in a separate opinion.

DRONEY, Circuit Judge:

*1 Aereo, Inc. (“Aereo”) enables its subscribers
to watch broadcast television programs over the in-
ternet for a monthly fee. Two groups of plaintiffs,
holders of copyrights in programs broadecast on net-
work television, filed copyright infringement actions
against Aereo in the United States District Court for
the Southern District of New York. They moved for a
preliminary injunction baming Aereo from transmit-
ting programs to its subscribers while the programs are
still airing, claiming that those transmissions infringe
their exclusive right to publicly perform their works.
The district court (Nathan, J) denied the motion,
concluding that the plaintiffs were unlikely to prevail
on the merits in light of our prior decision in Cartoon
Network LP,_LLLP v. CSC Holdings, Inc., 536 F.3d
121 (2d Cir.2008) (* Cablevision ™). We agree and
affirm the order of the district court denying the mo-

tion for a preliminary injunction. 2%

BACKGROUND
The parties below agreed on all but one of the
relevant facts of Aereo's system, namely whether

Aereo's antennas operate independently or as a unit.
The district court resolved that issue, finding that
Aereo's antennas cperate independently. The Plain-
tiffs do not appeal that factual finding. Thus the fol-
lowing facts are undisputed.

1. Aereo's System
Aereo transmits to ifs subscribers broadcast tel-
evision prdgrams over the intemet for a mdﬁthly .
subscription fee. Aereo is currently limited to sub-
scribers living in New York City and offers only New
York area channels. It does nof have any license from
capyright holders to record or transmit their programs.

The details of Aereo's system are best explained
from two perspectives. From its subscribers' perspec-
tive, Aereo functions much like a television with a
remote Digital Video Recorder (“DVR”) and Sling-
box. ™2 Behind the scenes, Aereo's system uses an-
tennas and a remote hard drive to create individual
copies of the programs Aereo users wish to watch
while they are being broadcast or at a later time, These
copies are used to transmit the programs to the Aereo
subscriber.

A. The Subscriber's Perspective

Aereo subscribers begin by logging on to their
account on Aereo's website using a computer or other
internet-connected device. They are then presented
with a programming guide listing broadcast television
programs now airing or that will air in the future. If a
user selects a program that is cwrently airing, he is
presented with two options: “Watch” and “Record.” If
the user selects “Watch,” the program he selected
begins playing, but the fransmission is briefly delayed
relative to the live television broadcast™2 Thus the
user can watch the program nearly live, that is, almost
contemporaneously with the over-the-air broadcast.
While the user is watching the program with the
“Watch” function, he can pause or rewind it as far
back as the point when the user first began watching
the program. == This may result in the user watching
the program with the “Watch” feature after the

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works,
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over-the-air broadcast has ended. At any point while
watching the program with the “Watch™ feature, the
user can select the “Record” button, which will cause
Aereo's system to save a copy of the program for later
viewing, The recorded copy of the program will begin
from the point when the user first began watching the
program, not from the time when the user first pressed
the “Record” button2 If a user in “Watch” mode
does not press “Record” before the conclusion of the
prograin, the user is not able to watch that program
again later.

*2 An Aereo user can also select a program that is
currently airing and press the “Record” button. In that
case, a copy of the program will be saved for later
viewing. However, the “Record” function can also be
used to watch a program nearly live, because the user
can begin playback of the program being recorded
while the recording is being made. Thus the difference
between selecting the “Watch” and the “Record”
features for a program currently airing is that the
“Watch” feature begins playback and a copy of the
program is not retained for later viewing, while the
“Record” feature saves a copy for later viewing but
does not begin playback without further action by the
user.

If an Aereo user selects a program that will air in
the future, the user's only option is the “Record”
function. When the user selects that function, Aereo's
system will record the program when it airs, saving a
copy for the user to watch later. An Aereo user cannot,
however, choose either to “Record” or “Watch” a
program that has already finished airing if he did not
previously elect to record the program.

The final notable feature of Aereo's system is that
users can watch Aereo programing on a variety of
devices. Aereo's primary means of transmitting a
program to a user is via an internet browser, which
users can access on their computers. Aereo users can
also watch programs on mobile devices such as tablets
or smart phones using mobile applications. Finally,

Aereo subscribers can watch Aereo on an inter-
net-connected TV or use a stand-alone device to
connect their non-internet TVs to Aereo.

Aereo's system thus provides the functionality of
three devices: a standard TV antenna, a DVR, and a
Slingbox-like device. These devices allow one to

‘watch live television with the antenna; pause and

record live television and watch recorded programing
using the DVR; and use the Slingbox to watch both
live and recorded programs on internef-connected
mobile devices.

B. The Technical Aspects of Aereo’s System

Aereo has large antenna boards at its facility in
Brooklyn, New York. Each of these boards contains
approximately eighty antennas, which consist of two
metal foops roughly the size of a dime. These boards
are installed parallel to each other in a large metal
housing such that the antennas extend out of the
housing and can receive broadcast TV signals.
Aereo's facility thus uses thousands of individual
antennas to receive broadcast television channels B2

When an Aereo user sclects a program to watch
or record, a signal is sent to Aereo’s antenna server.
The antenna server assigns one of the individual an-
tennas and a franscoder to the user. The antenna server
funes that antenna to the broadcast frequency of the
channel showing the program the user wishes to watch
or record. The server transcedes the data received by
this antenna, buffers it, and sends it to another Aereo
server, where a copy of the program is saved to a large
hard drive in a directory reserved for that Aereo user.
[f the user has chosen to “Record” the program, the
Aereo system will create a complete copy of the pro-
gram for that user to watch later. When the user
chooses to view that program, Aereo's servers will
stream the program to the user from the copy of the
program saved in the user's directory on the Aereo
server. If the user instead has chosen to “Watch” the
program, the same operations occur, except that once
six or seven seconds of programming have been saved

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.
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in the hard drive copy of the program in the user's
directory on the Aereo server, the Aereo system be-
gins streaming the program to the user from this copy.
Thus even when an Aereo user is watching a program
using the “Watch” feature, he is not watching the feed
directly or immediately from the antenna assigned to
him. Rather the feed from that antenna is used to cre-
ate a copy of the program on the Aereo server, and
that copy is then transmitted to the wser. If at any point
before the program ends, the user in “Watch™ mode
selects “Record,” the copy of the program is retained
for later viewing. If the user does not press “Record”
before the program ends, the copy of the program
created for and used to transmit the program to the
user is automatically deleted when it has finished

playing.

*3 Three technical details of Aereo's system
merit further elaboration. First, Aereo assigns an in-
dividual antenna to each user. No two users share the
same antenna at the same time, even if they are
watching or recording the same program. ™ Second,
the signal received by each antenna is used to create an
individual copy of the program in the user's personal
directory. Even when two users are watching or re-
cording the same program, a separate copy of the
program is created for each. Finally, when a user
watches a program, whether neatly live or previously
recorded, he sees his individual copy on his TV,
computer, or mobile-device screen. Each copy of a
program is only accessible to the user who requested
that the copy be made, whether that copy is used to
watch the program nearly live or hours after it has
finished airing; no other Aereo user can ever view that
particular copy.

IT. The Present Suits

Two groups of plaintiffs (the “Plaintiffs”) filed
separate copyright infringement actions against Aereo
in the Southern District of New York. They asseited
multiple theories, including infringement of the public
performance right, infringement of the right of re-
production, and contributory infringement. ABC and

its co-plaintiffs moved for a preliminary injunction
barring Aereo from transmifting television programs
to its subscribers while the programs were still being
broadcast. The two sets of plaintiffs agreed to proceed
before the district court in tandem, and the motion for
preliminary injunction was pursued in both actions
simultaneously.

Following expedited briefing and discovery and
an evidentiary hearing, the district court denied the
Plaintiffs' motion, Am, Broad Cos., Inc._v. Aereo, 874
F.Supp.2d 373, 405 {S.D.N.¥.2012). The district court
began its analysis with the first factor relevant to
granting a preliminary injunction: whether the Plain-
tiffs have demonstrated a likelihood of success on the
merits. Id at 381 (citing Salinger v. Colting, 607 F.3d
68, 80 (2d Cir.2010)). The district court found that this
factor was determined by our prior decision in Ca-
blevision, 536 F.3d 121. Aereo, 874 F.Supp.2d at
381-82. After a lengthy discussion of the facts and
analysis of that decision, the district court concluded
that Aereo's system was not materially distinguisha-

ble from Cablevision's Remote Storage Digital Video
Recorder system, which we held did not infringe
copyright holders' public performance right. Jd at
385-86. The district court found unpersuasive each of
the Plaintiffs’ arguments attempting to distinguish
Cablevision. See id_at 386-96, Thus the court con-
cluded that the Plaintiffs were unlikely to prevail on
the merits. Jd. at 396.

The district court then considered the other three
preliminary injunction factors. First, the court con-
cluded that the Plaintiffs had demonstrated a likeli-
hood that they would suffer irreparable harm in the
absence of a preliminary injunction. Id_at 396-402.
But second, the district court found that an injunction
would severely harm Aereo, likely ending its busi-
ness. [fd at402-03. As such, the balance of hardships
did not tip “decidedly™ in favor of the Plaintitfs. fd. at
403, Finally, the district court concluded that an in-
junction “would not disserve the public interest.” /d. at
403-04. Because the Plaintiffs had not demonstrated a
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likelihood of success on the merits or a balance of
hardship tipping decidedly in their favor, the district
court denied their motion for a preliminary injunction.
Id_at 405. The Plaintiffs promptly filed an interlocu-
tory appeal, and this case was briefed on an expedited
schedule.

DISCUSSION

*4 [1][2] We review a district court's denial of &

preliminary injunction for abuse of discretion. WPILX,
Ine. v, ivi Ine., 691 F.3d 275, 278 (2d Cir.2012). A
district court abuses its discretion when its decision

rests on legal error or a clearly erroneous factual
finding, or when its decision, though not the product
of legal error or a clearly erroneous factual finding,
cannot be located within the range of permissible
decisions. fd.

[B41[5][6] Our decisions identify four factors
relevant to granting a preliminary injunction for cop-
yright infringement. First, a district court may issue a
preliminary injunction “only if the plaintiff has
demonstrated either (a) a lilelihood of success on the
merits or (b} sufficiently serious questions going to the
merits to make them a fair ground for litigation and a
balance of hardships tipping decidedly in the plain-
tiff's favor.” Salinger v. Colting, 607 F.3d 68, 79 (2d
Cir.2010) (internal citation and quotation marks
omitted), Second, a plaintiff seeking a preliminary

injunction musi demonstrate “ ‘that he is likely to
suffer irreparable injury in the absence of’
junction. /d at 79-80 (quoting Winter v. Natural Res.
Def. Council, 555 U.8. 7, 20, 129 S.Ct. 363, 172
L.Ed.2d 249 (2008)). A court may not presume irrep-
arable injury in the copyright context; rather the
plaintiff must demonstrate actual harm that cannot be

an in-

remedied later by damages should the plaintiff prevail
on the merits. fd at 80 (citing eBgy_fnc, v. Mer-
cExchange, L.L.C., 547 U.S. 388,391, 126 85.Ct. 1837,
164 L.Ed.2d 641 (2006)}. Third, a district court “must
consider the balance of hardships between the plaintiff

and defendant and issue the injunction only if the
balance of hardships tips in the plaintiff's favor.” Id

Fourth and finally, “the court must ensure that ‘the
public interest would not be disserved’ by the issuance
of a preliminary injunction.” Id, (quoting eBay, 547
U.S. at 391, 126 8,Ct. 1837).

The outcome of this appeal turns on whether
Aereo's service infringes the Plaintiffs' public per-
formance right under the Copyright Act. The district
court denied the injunction, concludiﬁg, as mentioned
above, that (1) Plaintiffs were not likely to prevail on
the merits given our prior decision in Cablevision and
(2) the balance of hardships did not tip “decidedly” in
the Plaintiffs' favor. dereo, 874 F.Supp.2d at 405,
Plaintiffs' likelihood of success on the merits depends

on whether Aereo's service infringes Plaintiffs’ copy-
rights. And, as we discuss further below, the balance
of hardships is largely a function of whether the harm
Aerea would suffer from the issuance of an injunction
is lepally cognizable, which in turn depends on
whether Aereo is infringing the Plaintiffs' copyrights.
See ivi, 691 F.3d at 287. As a result, a preliminary
injunction can only be granted if Plaintiffs can show

that Aereo infringes their public performance right.
We now turn to that issue.

1. The Public Performance Right

The 1976 Copyright Act {the “Act™) gives copy-
right owners several exclusive rights and then carves
out a number of exceptions. The fourth of these rights,
at issue in this appeal, is the copyright owner's exclu-
sive right “in the case of literary, musical, dramatic,
and choreographic works, pantomimes, and motion
pictures and other audiovisual works, to perform the
copyrighted work publicly.” 17 U.S.C. § 106(4). The
Act defines “perform” as “fo recite, render, play,

dance, or act Ja work], either directly or by means of
any device or process or, in the case of a motion pic-
ture or other audiovisual work, to show its images in
any sequence or to make the sounds accompanying it
audible.” 17 U.S.C. § 101. The Act also states:

*5 To perform or display a work “publicly”

nmeans—:
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(1) to perform or display it at a place open to the
public or at any place where a substantial number
of persons outside of a normal circle of a family
and its social acquaintances is gathered; or

{2) to transimit or otherwise communicate a per-
formance or display of the work fo a place speci-
fied by clause {1) or to the public, by means of
any device or process, whether the members of
the public capable of receiving the performance
or display receive it in the same place or in sep-
arate places and at the same time or at different
times.

17 10.S.C. § 101. This appeal turns on the second
clause of this definition (the “Transmit Clause™ or
“Clause™).

The relevant history of the Transmit Clause be-
gins with two decisions of the Supreme Court, Fort-
nightly Corp. v. United Artists Television, Inc.. 392
11.S.390, 88 S.Ct. 2084. 20 L.Ed.2d 1176 {1968), and
Teleprompter Corp. v. Columbia Broadcasting Sys-
tem, Inc, 415U.8. 394,94 8.Ct. 1129, 39 L. Ed.2d 415
(1974). These decisions held that under the
then-current 1909 Copyright Act, which lacked any
analog to the Transmit Clause, a cable television sys-
tem that received broadcast television signals via

antenna and retransmitted these signals to its sub-
scribers via coaxial cable did net “perform™ the cop-
yrighted works and therefore did not infringe copy-
right holders’ public performance right. Teleprompter,
415 1.8, at 408, 94 S.Ct, 1129; Formightly, 392 U.S,
at 399-401, 88 S.Ct. 2084, Even before these cases
were decided, Congress had begun drafting a new

copyright act to respend to changes in technology,
most notably, cable television.

These efforts resulted in the 1976 Copyright Act.
The Act responded to the emergence of cable televi~
sion systems in two ways. First, it added the Transmit

Clause. The legislative history shows that the Trans-
mit Clause was intended in part to abrogate Fort-
nightly and Teleprompter and bring a cable television
system's retransmission of broadcast television pro-

gramming within the scope of the public performance
right. H.R. Rep. 94-1476, 1976 U.S.C.C.AN. 5659, at
63 (1976) (“House Report™) (“[A] sing[er] is per-
forming when he or she sings a song; a broadcasting

network is performing when it transmits his or her
performance (whether simultaneously or from rec-
ords); a local broadcaster is performing when it
transmits the network broadcast; a cable television
system is performing when it retransmits the broadcast
to its subscribers; and any individual is performing
when he or she plays a phonorecord embodying the
performance or communicates it by turning on a re-
ceiving set.”). Second, Congress recognized that re-
quiring cable television systems to obtain a negotiated
license from individual copyright holders may deter
further investment in cable systems, so it created a
compulsory license for retransmissions by cable sys-
tems. ™ See 17 U.S.C. § 111(d).

Plaintiffs claim that Aereo's transmissions of
broadcast television programs while the programs are
airing on broadcast television fall within the plain
language of the Transmit Clause and are analogous to
the retransmissions of network programing made by
cable systems, which the drafters of the 1976 Copy-
right Act viewed as public performances. They
therefore believe that Aexeo is publicly performing
their copyrighted works without a license.®2 In
evaluating their claims, we do not work from a blank
slate, Rather, this Court in Cablevision, 536 F.3d 121
closely analyzed and construed the Transmit Clause in
a similar factual context. Thus the question of whether

Aereo's transmissions are public performances under
the Transmit Clause must begin with a discussion of
Cablevision,

1. Cablevision's Interpretation of the Transmit
Clause
*6 In Cablevision, 536 F.3d 121, we considered
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whether Cablevision's Remote Storage Digital Video
Recorder (“RS-DVR”} infringed copyright holders'
reproduction and public performance rights. Cablevi-
sion, a cable tfelevision system, wished to offer its
customers its newly designed RS—DVR system, which
would give them the functionality of a stand-alone
DVR via their cable sef-top box. 536 F.3d at 124-25,
Before the development of the RS-DVR system, Ca-
blevision would receive programming from various
content providers, such as ESPN or a local affiliate of
a national broadcast network, process it, and transmit
it 10 its subscribers through coaxial cable in real time.
Id With the RS-DVR system, Cablevision split this
stream into two. One stream went out to customers

live as before. The second stream was routed to a
server, which determined whether any Cablevision
customers had requested to record a program in the
live stream with their R&~DVR. If so, the data for that
prograin was buffered, and a copy of that program was
created for that Cablevision customer on a portion of a
Cablevision remote hard drive assigned solely to that
customer. Thus if 10,000 Cablevision customers
wished to record the Super Bowl, Cablevision would
create 10,000 copies of the broadcast, one for each
customer. A customer who requested that the program
be recorded could later play back the program using
his cable remote, and Cablevision would transmit the
customer's saved copy of that program fo the cus-
tomer. Only the customer who requested that the
RS-DVR record the program could access the copy
created for him; no other Cablevision customer could
view this particular copy. 2 See 536 F.3d at 124-25,

Copyright holders in movies and television pro-
grams sued, arguing that Cablevision's RS-DVR
system infringed their reproduction right by creating
unauthorized copies of their programs and their public
performance right by iransmitting these copies to
Cablevision customers who previously requested to
record the programs using their RS-DVRs. The dis-
trict court granted the plaintiffs' motion for summary
judgment and issued an injunction against Cablevi-
sion. See Twentieth Century Fox Film Corp. v. Co-

blevision Sys. Corp., 478 F.Supp2d 607
S.DN.Y.2007). The cowrt found that the RSDVR
infringed the plaintiffs’ reproduction right in two

ways: (1) by creating temporary buffer copies of pro-
grams in order to create a permanent copy for each of
its customers on its hard drives and (2) by creating a
permanent copy of the program for each customer. Id.
at 617-22. The court also found that Cablevision's

transmission of a recorded program to the costomer

who had requested to record the program was a public
performance under the Transmit Clause and therefore
was infringing on that basis as well. /d._at 622-23.

This Court reversed on all three issues, Cablevi-
sion, 536 F.3d at 140, Because the Plaintiffs in the
present cases did not pursue their claim that Aereo

infringes their reproduction right in the injunction
application before the district court, we need not dis-
cuss the two reproduction right holdings of Cablevi-
sion except where relevant to the public performance
issue. Instead, we will focus on Cablevision's inter-
pretation of the public performance right and the
Transmit Clause, which the court below found de-
terminative of the injunction application.

*7 The Cablevision court began by discussing the
language and legislative history of the Transmit
Claunse. 536 F.3d at 134-35. Based on language in the
Clause specifying that a transmission may be “to the

public ... whether the members of the public capable
of receiving the performance ... receive it in the same
place or in separate places and at the same time or at
different times,” 17 U.8.C. § 101, this Court con-
chuded that “it is of no moment that the potential re-
cipients of the transmission are in different places, or
that they may receive the transmission at different
times.” 536 F.3d at 134. As the language makes plain,
in determining whether a transmission is to the public
it is important “to discern who is ‘capable of receiv-
ing’ the performance being transmitted.” Id. {quoting
17 US.C. § 101). Cablevision then decided that
“capable of receiving the performance” refers not to
the performance of the underlying work being trans-

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.



Page 12

- F.3d -, 2013 WL 1285591 (C.A.2 (N.Y.)), 2013 Copr.L Dec, P 30,406, 106 U.S.P.Q.2d 1341

(Cite as: 2013 WL 1285591 (C.A.2 (N.Y.)))

mitted but rather to the transmission itself, since the
“transmission of a performance is itself a perfor-
mance.” Id The Court therefore concluded that “the
transmit clause directs us to examine who precisely is
‘capable of receiving’ a particular transmission of a
performance.” 536 F.3d at 135 (emphasis added).

In adopting this interpretation of the Transmit
Clause, Cablevision rejected two alternative readings.
First, it considered the interpretation accepted by the
district court in that case. According to that view, a
transmission is “to the public,” not based on the “po-
tential audience of a particular transmission™ but ra-
ther based on the “potential audience of the underlying
work (i.e., ‘the program’) whose content is being
transmitted.” Id. at 135. The Cablevision court re-
jected this interpretation of the Transmit Clause.
Given that “the pofential audience for every copy-

righted audiovisual work is the general public,” this
interpretation would render the “to the public” lan-
guage of the Clause superfluous and contradict the
Clause's obvious contemplation of non-public trans-
missions. I at 135-36.

Second, the Cublevision court considered “a
slight variation of this inierpretation” offered by the
plaintiffs. fd Plaintiffs argued that “both in its re-
al-time cablecast and via the RS-DVR playback,
Cablevision is in fact transmitting the ‘same perfor-
mance” of a given work: the performance that occurs
when the programming service supplying Cablevi-
sion's content transmits that content to Cablevision
and the service's other licensees.” Id_ In this view, the
Transmit Clause requires courts to consider “not only
the potential audience [of a particular] transmission,
but also the potential audience of any transmission of
the same underlying ‘original’ performance.” fd. This
interpretation of the Transmit Clause would aggregate
all transmissions of the same underlying performance,
and if these transmissions enabled the performance to
reach the public, each transmission, regardless of its
potential audience, should be deemed a public per-
formance. Cablevision rejected this view because it

would make a seemingly private transmission public
by virtue of actions taken by third parties. /d. For
example, if a person records a program and then
transmits that recording to a television in another
room, he would be publicly performing the work
because some other party, namely the original
broadcaster, had once transmitted the same perfor-

~ mance to the public. Jd. The Cablevisior court con-
“cluded that Congress could not have intended *such

odd results”; instead, the Transmit Clause directed
courts to consider only the potential audience of the
“performance created by the act of transmission.” Jd
The Cablevision court found this interpretation con-
sistent with prior opinions of this Court construing the
Clause. Id; see Nat'l Football League v. Primelime
24 Joint Venture, 211 F.3d 10 (2d Cir.2000).

*8 Finally, the Cablevision court considerad Co-
fumbia Pictures Industries, Inc. v. Redd Horne, Inc.,
749 F.2d 154 (3d Cir.1984). In Redd Horne,_ the de-
fendant operated a video rental store that utilized
private booths containing individual televisions.
Customers would select a movie from the store's cat-

alog and enter a booth. A store employee would then
load a copy of the movie into a VCR hard-wired to the
TV in the customer's booth and transmit the content of
the tape to the television in the booth. See 749 F.2d at
156-57. The Third Circuit, following an interpretation
of the Transmit Clause first advanced by Professor
Nimmer, held that this was a public performance be-
cause the same copy of the work, namely the indi-
vidual video cassefte, was repeatedly “performed” to
different members of the public at different times. Id
at_159 (quoting 2 Melville B. Nimmer & David
Nimmer, Nimmer on Copyright § 8.14[C][3], at
8.192.8(1) (Matthew Bender rev. ed.)). The Cablevi-
sion court endorsed this conclusion ™Y whether a
transmission originates frem a distinet or shared copy
is relevant to the Transmit Clause analysis because
“the use of a unique copy may limit the potential au-
dience of a transmission and is therefore relevant to
whether that transmission is made ‘to the public.” ”
536 F.3d at 138.
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Applying this interpretation of the Transmit
Clause to the facts of the RS-DVR, the Cablevision
court concluded that Cablevision's transmission of a
recorded program to an individual subscriber was not
a public performance. Jd. Each transmission of a
program could be received by only one Cablevision
customer, namely the customer who requested that the
copy be created. No other Cablevision customer conld
receive a transmission generated from that particular
copy. The “universe of people capable of receiving an
RS-DVR transmission is the single subscriber whose
self-made copy is used to create that transmission,” Id
at 137. The transmission was therefore not made “to
the public” within the meaning of the Transmit Clause
and did not infringe the plaintiffs' public performance
right. fd at 138,

[71[8][9][10] We discuss Cablevision's interpre-
tation of the Transmit Clause in such detail because
that decision establishes four guideposts that deter-
mine the outcome of this appeal. First and most im-
portant, the Transmit Clause directs courts to consider
the potential audience of the individual transmission.
See id at 135. if that transmission is “capable of being
received by the public” the transmission is a public
performance; if the potential audience of the trans-
mission is only one subscriber, the transmission is not
a public performance, except as discussed below.
Second and following from the first, private trans-
missicns—that is those not capable of being received
by the public—should not be aggregated. It is there-
fore irrelevant to the Transmit Clause analysis
whether the public is capable of receiving the same
underlying work or original performance of the work
by means of many transmissions. See id._at 135-37.
Third, there is an exception to this no-aggregation rule
when private transmissions are generated from the
same copy of the work. In such cases, these private
transmissions showld be aggregated, and if these ag-
gregated transmissions from a single copy enable the
public to view that copy, the transmissions are public
performances. See id at 137-38. Fourth and finally,

“any factor that limits the potential audience of a
transmission is relevant” to the Transmit Clause
analysis. Id at 137.

11k, Cablevision's Application to Aereo's System
*9 [11] As discussed above, Cablevision's hold-
ing that Cablevision's transmissions of programs rec-

~ orded with its RS-DVR system were not public per-

formances rested on two essential facts. First, the
RS-DVR system created unique copies of every pro-
gram a Cablevision customer wished to record. 536
F.34d ai 137. Second, the RS-DVR's transmission of
the recorded program to a particular customer was
generated from that unique copy: no other customer
could view a transmission created by that copy. Jd
Given these two features, the potential audience of
every RS—DVR transmission was only a single Ca-
blevision subscriber, namely the subscriber who cre-
ated the copy. ™2 And because the potential audience
of the transmission was only one Cablevision sub-
scriber, the transmission was not made “to the public.”

The same two features are present in Aereo's
system. When an Aereo customer elects to watch or
record a program using either the “Watch” or “Rec-
ord” features, Aereo's system creates a unique copy of
that program on a portion of a hard drive assigned only
to that Aereo user. And when an Aereo user chooses
to watch the recorded program, whether (nearly) live
or days after the program has aired, the transmission
sent by Aereo and received by that user is generated
from that unique copy. No other Aereo user can ever
receive a transmission from that copy. Thus, just as in
Cablevision, the potential audience of each Aereo
transmission is the single user who requested that a

program be recorded.

Plaintiffs offer various arguments attempting to
distinguish Cablevision from the Aereo system. First,
they argue that Cablevision is distinguishable because
Cablevision had a license to transmit programming in
the first instance, namely when it first aired the pro-
grams; thus the question was whether Cablevision
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needed an additional license to retransmit the pro-
grams recorded by its RS-DVR system. Aereo, by
contrast, has no license. This argument fails, as the
question is whether Aereo's transmissions are public
performances of the Plaintiffs' copyrighted works. If
50, Aereo needs a license to make such public per-
formances; if they are not public performances, it
needs no such license. Thus whether Aereo has a
licenise is not relevant to whether its transmissions are
public and therefore must be licensed. This argument
by the Plaintiffs also finds no support in the Cablevi-
sion opinion. Cablevision did not hold that Cablevi-
sion's RS-DVR transmissions were ficensed public
performances; rather it held they were not public
performances. It does not appear that the Cablevision
court based its decision that Cablevision's R§—-DVR
transmissions were non-public transmissions on Ca-
blevision's license to broadcast the programs live.
Indeed, such a conclusion would have been erronecus,
because having a license to publicly perform a work in
a particular instance, such as to broadcast a television
program live, does not give the licensee the right to
perform the work again. That Cablevision had a li-
cense to transmit copyrighted works when they first
aired thus should have no bearing on whether it
needed a license to retransmit these programs as part
of its RS—DVR system. Indeed, if this interpretation of
Cablevision were correct, Cablevision would not need
a license to retransmit programs using vid-
eo-on-demand and there would have been no reason
for Cablevision to construct an RS-DVR system em-
ploying individual copies.

*10 Second, Plaintiffs argue that discrete trans-
missions should be aggregated to determine whether
they are public performances. This argument has two
aspecis. Plaintiffs first argue that because Aereo's
discrete transmissions enable members of the public to
receive “the same performance (i.c., Aereo's re-
transmission of a program)” they are transmissions
made “to the public.” Br. of Pls.-Appellants Am.
Broad. Cos., et al. at 19. But this is nothing more than
the Cablevision plaintiffs' interpretation of the

Transmit Clause, as it equates Aereo's transmissions
with the original broadcast made by the over-the-air
network rather than treating Aereo's transmissions as
independent performances. See 536 F.3d at 136. This
approach was explicitly rejected by the Cablevision
court. See id

Plaintiffs also argue that the Copyright Act re-
quires that all of Aereo's discrete transmissions “be
aggregated and viewed collectively as constituting a
public performance.” Br. of Pls.-Appellants WNET,
Thirteen, et al. at 34. This is not contrary to Cablevi-
sign, they argue, because Cablevision only held that
transmissions of the same performance or work made
by different entities should not be aggregated. On their
view, discrete transmissions of the same performance
or work made by the same entity should be aggregated
to determine whether a public performance has oc-
curred. This argument is also foreclosed by Cablevi-
sion. First, Cablevision made clear that the relevant
inquiry under the Transmit Clause is the potential
audience of a particular transmission, not the potential

audience for the underlying work or the particular
performance of that work being transmitted. See 536
E.3d at 133, But the only reason to aggregate Aereo's
discrete transmissions along the lines suggested by
Plaintiffs is that they are discrete fransmissions of the
same performance or work. Thus Plaintiffs are asking
us o adopt a reading of the Transmit Clause that is
contrary to that adopted by Cablevision because it
focuses on the potential audience of the performance
or work being transmitted, not the potential audience
of the particular transmission. Second, Plaintiffs pro-
vide no reason why Aereo's multiple, audience-of-one
transmissions of unique copies of the same underlying
program should be aggregated but not Cablevision's
multiple, audience-of-one transmissions of unigue
copies of the same underlying program. Both Aereo
and Cablevision are making multiple private trans-
missions of the same work, so adopting the Plaintiffs'
approach and aggregating all transmissions made by
the same entity would require us to find that both are
public performances. While it does not appear that
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Cablevision explicitly rejected this view, interpreting
the Transmit Clause as the Plaintiffs urge so as to
aggregate Aerco's transmissions would, if fairly ap-
plied to the facts of Cablevision, require us to aggre-
gate Cablevision's distingt RS-DVR transmissions.
For these reasons, we cannot accept Plaintiffs’ argu-

ments that Aereo's transmissions to a single Aereo
user, generated from a unique copy created at the
user's request and only accessible to that user, should
be aggregated for the purposes of determining whether
they are public performances.

*11 Plaintiffs' third argument for distinguishing
Cablevision is that Cablevision was decided based on
an analogy to a typical VCR, with the RS-DVR
simply an upstream version, bui Aereo's system is

more analogous to a cable television provider. While it
is true that the Cablevision court did compare the
RS-DVR system to the stand-alone VCR, these
comparisons occur in the section of that opinion dis-
cussing Cablevision's potential Hability for infringing
the plaintiffs' reproduction right. See 536 F.3d at 131.
No part of Cablevision's analysis of the public per-
formance right appears to have been influenced by any
analogy to the stand-alone VCR. Moreover, this Court
has followed Cablevision's interpretation of the
Transmit Clause in the context of internet music
downloads. See United States v. Am. Soc'y of Com-
posers, Authors & Publishers, 627 F.3d 64. 73-76 (2d
Cir.2010) (* ASCAP ); see also United States v. Am.
Sac’y of Composers, Authors & Publishers (Applica-
tion of Celleo P'Ship), 663 F.Supp,2d 363, 371-74
(S.D.N.Y.2009) (following Cablevision's analysis of
the Transmit Clause in the context of cellphone ring-

tones). Thus we see no suppoxt in Cablevision or in
this Court's subsequent decisions for the Plaintiffs’
argument that Cablevision's interpretation of the
Transmit Clause is confined to technologies similar to
the VCR 22

Plaintiffs' fourth argument for distinguishing
Cablevision is that Cablevision's RS-DVR copies
“broke the continuous chain of retransmission to the

public” in a way that Aereo's copies do not. Br. of
Pls.-Appellants Am. Broad. Cos., et al. at 39. Specif-
ically, they argue that Aereo's copies are merely a
device by which Aereo enables its users to watch
nearly live TV, while Cablevision's copies, by con-
trast, could only serve as the source for a transmission
of a program after the original transmission, that is the
live broadcast of the program, had finished. As a re-
sult, Aereo's copies lack the legal significance of
Cablevision's RS-DVR copies and are no different
from the temporary buffer copies created by internet
streaming, a process that this Court has assumed
produces public performances. See, e.g., ivi, 691 F.3d
at 278; ASCAP, 627 F.3d at 74.

This argument fails for two reasons. First,
Aereo's copies do have the legal significance ascribed
to the RS—DVR copies in Cablevision because the user
exercises the same control over their playback. The
Aereo user watching a copy of a recorded program
that he requested be created, whether using the
“Watch” feature or the “Record” feature, chooses
when and how that copy will be played back. The user
may begin watching it nearly live, but then pause or
rewind it, resulting in playback that is no longer
concurrent with the program's over-the-air broadcast.
Or the user may elect not to begin watching the pro-
gram at all until long after it began airing. This voli-
tional control over how the copy is played makes
Aereo's copies unlike the temporary buffer copies
generated incident to infernet streaming. A person
watching an internet stream chooses the program he
wishes to watch and a temporary buffer copy of that
program is then created, which serves as the basis of
the images seen by the person watching the stream.
But that person cannot exercise any control over the
manner in which that copy is played-—it cannot be
paused, rewound, or rewatched later. As a result, the
imposition of a temporary buffer copy between the
outgoing stream and the image seen by the person
watching it is of no significance, because the person
only exercises control hefore the copy is created in
choosing to watch the program in the first place. By
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contrast, the Aereo user selects what program he
wishes a copy to be made of and then controls when
and how that copy is played. 2 This second layer of
control, exercised gffer the copy has been created,
means that Aereo's transmissions from the recorded
copies cannot be regarded as simply one link in a
chain of transmission, giving Aereo's copies the same
legal significance as the RS-DVR copies in Cablevi-

sion. ™"

#12 Second, Plaintiffs' areument fails to account
for Aereo's user-specific antennas. FEach us-
er-associated copy of a program created by Aereo's
system is generated from a unigue antenna assigned
only to the user who requested that the copy be made.
The feed from that antenna is not used to generate
multiple copies of each program for different Aereo
users but rather only one copy: the copy that can be
watched by the user to whom that antenna is assigned.
Thus even if we were to disregard Aereo's copies, it
would still be true that the potential audience of each
of Aereo's transmissions was the single user to whom
each antenna was assigned. It is beyond dispute that
the transmission of a broadcast TV program received
by an individual's rooftop antenna to the TV in his
living room is private, because only that individual
can receive the transmission from that antenna, en-
suring that the potential audience of that transmission
is only one person. Plaintiffs have presented no reason
why the result should be any different when that
rooftop antenna is rented from Aereo and its signals
transmitted over the internet: it remains the case that
only one person can receive that antenna's transmis-
sions % Thus even without the creation of us-
er-associated copies, which under Cablevision means
that Aereo's transmissions are not public, there is
significant reason to believe that Aereo's system
would not be creating public performances, since the
entire chain of transmission from the time a signal is
first received by Aereo to the time it generates an
image the Aereo user sees has a potential audience of

only one Aereo customer.™"

Finally, Plaintiffs argue that holding that Aereo's
transmissions are not public performances exalts form
over substance, because the Aereo system is func-
tionally equivalent to a cable television provider.
Plaintiffs also make much of the undisputed fact that
Aereo's system was designed around the Cablevision
holding, because it creates essentially identical copies
of the same program for every user who wishes to

“watch it in order to avoid copyright liability, instead of

using a perhaps more efficient design employing
shared copies. However, that Aereo was able {o design
a system based on Cablevision's holding to provide its
users with nearly live television over the internet is an
argument that Cablevision was wrongly decided; it
does not provide a basis for distinguishing Cablevi-
sion, Moreover, Aereo is not the first to design sys-
tems to avoid copyright liability. The same is likely
true of Cablevision, which created separate us-
er-associated copies of each recorded program for its
RS-DVR system instead of using more efficient
shared copies because transmissions generated from
the latter would likely be found to infringe copyright
holders' public performance right under the rationale
of Redd Horne, 749 F.2d 154, Nor is Aereo alone in
designing its system around Cagblevision, as many
cloud computing services, such as internel music
lockers, discussed further below, appear to have done
the same. See Br. of the Computer & Commc'ns Indus.

Ass'n & the Internet Ass'n as Amicus Curiae at 5-8.
Perhaps the application of the Transmit Clause should
focus less on the technical details of a particular sys-
tem and more on its functionality, but this Court's
decisions in Cablevision and NFL. 211 F.3d 10, held
that technical architecture matters.

IV. The Legislative Intent Behind the 1976 Copy-
right Act

*13 Plaintiffs also contend that the legislative
history of the 1976 Copyright Act shows that Aereo's
transmissions shouid be deemed public performances
of the Plaintiffs' copyrighted works, They argue that
cable retransmissions are public performances under
the Transmit Clause and Aereo is functionally equiv-
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alent to a cable system. However, this reading of the
legislative history is simply incompatible with the
conclusions of the Cablevision court.

This view of the legislative history also ignores a
contrary strand of the history behind the 1976 Copy-
right Act. Congress recognized when it drafted the
1976 Act that its broad definition of “performance”
~ could create unintended results, The House Report
states that under this definition, “any individual is
performing whenever he or she plays a phonorecord
embodying the performance or communicates the
performance by turning on a receiving set.” House
Report at 63. But because Congress did not wish to
require everyone to obtain a license from copyright
holders before they could “perform” the copyrighted
works played by their television, Congress was careful
to note that a performance “would not be actionable as
an infringement unless it were done “publicly,” as
defined in section 101.” id “Private” performances
are exempted from copyright liability. /d This limi-
tation also applies fo performances created by a
“transmission,” since, as the Cablevision court noted,
if Congress intended all fransmissions to be public
performances, the Transmit Clause would not have
contained the phrase “to the public.” & Cablevision,
536 F.3d at 135-36.

In the technological environment of 1976, dis-
tinguishing between public and private transmissions
was simpler than today. New devices such as
RS-DVRs and Slingboxes complicate our analysis, as
the transmissions generated by these devices can be
analogized to the paradigmatic example of a “private”
transmission: that from a personal roof-top antenna to
a television set in a living room. As much as Aereo's
service may resemble a cable system, it also generates
transmissions that closely resemble the private
transmissions from these devices, Thus unanticipated
technological developments have created tension
between Congress's view that retransmissions of
network programs by cable television systems should
be deemed public performances and its intent that

some transmissions be classified as private. Although
Aereo may in some respects resemble a cable televi-
sion system, we cannot disregard the contrary con-
cerns expressed by Congress in drafting the 1976
Copyright Act. And we certainly cannot disregard the
express language Congress selected in doing so. That
language and its legislative history, as interpreted by
this Court in Cablevision, compels the conclusion that

Aereo's transmissions are not public performances.

V. Stare Decisis

12][13] Though presented as efforts to distin-
guish Cablevision, many of Plaintiffs’ arguments re-
ally urge us to overrule Cablevision. One panel of this
Court, however, “cannot overrule a prior decision of
another panel.” Urnion of Needletrades, Indus. &
Textile Emplovees, AFL-CIQ, CLCv. U.S. IN.S., 336
F.3d 200, 210 (2d Cir.2003). We are “bound by the
decisions of prior panels until such time as they are
overruled either by an en banc panel of our Court or by
the Supreme Court.” United States v. Wilkerson, 361
F.3d 717, 732 (2d Cir.2004). There is an exception
when an intervening Supreme Court decision “casts
doubt on our controlling precedent,” Union of
Needletrades, 336 F.3d at 210, but we are unaware of
any such decisions that implicate Cablevision. Plain-
tiffs have provided us with no adequate basis 1o dis-
tinguish Cablevision from the Aereo system ™2 We
therefore see no error in the district court's conclusion

that Plaintiffs are unlikely to prevail on the merits.

V1. The Other Preliminary Injunction Factors

#14 [14] We now turn to the remaining prelimi-
nary injunction factors. See Safinger, 607 F.3d at
79-80. Because the Plaintiffs are not likely to prevail

on the merits, we consider whether the Plaintiffs have
demonstrated “sufficiently serious questions going to
the merits to make them a fair ground for litigation and
a balance of hardships tipping decidedly in the plain-
tiff's favor” fd_at 79. Given our conclusion that
Aereo's service does not infringe Plaintiffs' public
performance right when it transmits a program still
airing on broadcast television, we do not believe the
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Plaintiffs have demonstrated “sufficiently serious
questions geing to the merits to make them a fair
ground for litigation.” fd.

[15] Moreover, we find no abuse of discretion in
the district court’s determination that the balance of
hardships does not tip decidedly in the Plaintiffs' fa-
vor. The district court reached this decision based on
its conclusions (1) that the Plaintiffs were likely to
suffer irreparable harm in the absence of an injunction
and (2) that Aereo would suffer sipnificant hardship if
an injunction should issue, since this would likely be
the end of its business. See Am. Broad Cos., Inc. v.
Aereo, 874 F.Supp.2d at 397-403. The parties do not
appear to contest the district court's factual determi-

nations supporting these conclusions and we see no
clear error in them. Plaintiffs do argue that any harm
suffered by Aereo should be disregarded in the bal-
ance of hardships analysis because Aereo's business is
illegal and “[i]t is axiomatic that an infringer of cop-
yright cannot complain about the loss of ability to
offer its infringing product.” fvi, 691 F.3d at 287. But
this argument hinges on the conclusion that Aereo's
business infringes the Plaintiffs' copyrights. Because
we conclude that it does not—at least on the limited
question before us of whether Aereo's transmissions

of unique copies of recorded programs to the Aereo
users who directed that they be created are public
performances—the harms Aereo would suffer from an
injunction are legally cognizable and significant.
There is thus no reason to disturb the district court's
conclusion that the balance of hardships does not tip
“decidedly” in the Plaintiffs’ favor.

CONCLUSION

We conclude that Aereo's transmissions of
unique copies of broadcast television programs cre-
ated at its users’ requests and transmitted while the
programs are still airing on broadcast television are
not “public performances” of the Plaintiffs' copy-
righted works under Cablevision. As such, Plaintiffs
have not demonstrated that they are likely to prevail
on the merits on this claim in their copyright in-

fringement action. Nor have they demonstrated seri-
ous questions as to the merits and a balance of hard-
ships that tips decidedly in their favor. We therefore
affirm the order of the district court denying the
Plaintiffs' motion.

CHIN, Circuit Judge:
*15 I respectfully dissent.

Defendant-appellee Aereo, [nc. (“Aereo™) cap-
tures over-the-air broadcasts of television programs
and retransmits them to subscribers by streaming them
over the Internet. For a monthly fee, Aereo's cus-
tomers may “Watch” the programming “live” (that is,
with a seven-second delay)} on their computers and
other electronic devices, or they may “Record” the
programs for later viewing. Aereo retransmits the
programming without the authorization of the copy-
right holders and without paying a fee,

The Copyright Act confers upon owners of cop-
yrights in audiovisual works the exclusive right “to
perform the copyrighted work publicly.” 17 US.C. §
106(4). This exclusive right includes the right “to
transmit or otherwise communicate a performance ...
to the public, by means of any device or process.” Id. §
101. In my view, by transmitting (or refransmitting)
copyrighted programming to the public without au-
thorization, Aereo is engaging in copyright infringe-
ment in clear violation of the Copyright Act.

Aereo argues that it is not violating the law be-
cause its transmissicns are not “public” performances;
instead, the argument goes, its transmissions are
“private” performances, and a “private performance is
not copyright infringement.” It contends that it is
merely providing a “technology platform that enables
consumers to use remotely-located equipment ... to
create, access and view their own unique recorded
copies of free over-the-air broadcast television pro-
gramming.”
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Aereo's “technology platform™ is, however, a
sham. The system employs thousands of individual
dime-sized antennas, but there is no technologically
sound reason to use a multitude of tiny individual
antennas rather than one central antenna; indeed, the
system is a Rube Goldberg-like contrivance,
over-engineered in an attempt to avoid the reach of the
Copyright Act and to take advantage of a perceived
loophole in the law. Afier capturing the broadcast
signal, Aereo makes a copy of the selected program
for each viewer, whether the user chooses to “Watch™
now or “Record” for later. Under Aereo's theory, by
using these individual antennas and copies, it may
retransmit, for example, the Super Bowl “live” to
30,000 subscribers and vet, because each subscriber
has an individual antenna and a “unique recorded
copfy]” of the broadcast, these are “private” perfor-
mances. Of course, the argument makes no sense.
These are very much public performances.

Aereo  purports to draw its  infringe-
ment-avoidance scheme from this Court's decision in
Cartoon Network LP v, CSC Holdings, Inc., 536 ¥.3d
121 (2d Cir.2008). cert. denied, — U.8. ——, 129
S.Ct. 2890, 174 1..Ed.2d 595 (2009) (¥ Cablevision ™).
Bui, as discussed below, there are critical differences
between Cablevision and this case. Most significantly,
Cablevision involved a cable company that paid stat-
" utory licensing and retransmission consent fees for the

content it retransmitted, while Aereo pays no such
fees. Moreover, the subscribers in Cablevision already
had the ability to view television programs in real-time
through their authorized cable subscriptions, and the
remote digital video recording service at issue there
was a supplemental service that allowed subscribers to
store that authorized content for later viewing. In
contrast, no part of Aereo's system is authorized.
Instead, its storage and time-shifting functions are an
integral part of an unlicensed retransmission service
that captures breadcast television programs and
streams them over the Internet.

*16 Aereo is doing precisely what cable compa-

nies, satellite television companies, and authorized
Internet streaming companies do—they capture
over-the-air broadcasts and retransmit them to cus-
tomers—except that those entities are doing it legally,
pursuant to statutory or negotiated licenses, for a fee.
By accepting Aereo's argument that it may do so
without authorization and without paying a fee, the
majority elevates form over substance. IHs decision, in
my view, conflicts with the text of the Copyright Act,
its legislative history, and our case law.

For these and other reasons discussed more fully
below, I would reverse the district couri's order
denying plaintiffs-appellants' motion for a preliminary
injunction.

DISCUSSION

When interpreting a statute, we must begin with
the plain language, giving any undefined terms their
ordinary meaning. See Roberts v. Sea—Land Servs.,
Inc., — U8, —— 132 8.Ct. 1330, 1356, 182
L.Ed.2d 341 (2012); United States v. Desposito, 704
F.3d 221, 226 (2d Cir.2013). We must “attempt to
ascertain how a reasonable reader would understand

the statutory text, considered as a whole.” Pefrus v.
Morgenthau, 554 F.3d 293, 297 (2d Cir.2009), Where
Congress has expressed its intent in “reasonably plain
terms, that language must ordinarily be regarded as
conclusive.” Negonsott v. Samuels. 507 U.S. 99, 104,
113 S.Ct. 1119, 122 1.Ed.2d 457 (1993} (internal
quotation marks and citation omitted); see Devine v.
United States, 202 F.3d 547, 551 (2d Cir.2000). If we
conclude that the text is ambiguous, however, we will

look to legislative history and other tools of statutory
interpretation to “dispel this ambiguity.” fn_re Air
Cargo Shipping Servs. Antitrust Litig,. 697 F.3d 154,
159 (2d Cir.2012).

I begin, then, by considering the text of the rele-
vant sections of the Copyright Act. To the extent there
is any arguable ambiguity in the statutory language, T
next turn to its legislative history. Finally, I conclude
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with a discussion of Cablevision as well as other rel-
evant precedents.

A. The Statutory Text

Section 106 of the Copyright Act sets out six ex-
clusive rights held by a copyright owner; these include
the right “to perform the copyrighted work publicly.”
17 U.S.C. § 106($).

As defined in section 101, “[t]o perform ... a work
“publicly” means,” among other things:

to transmit or otherwise communicate a perfor-
mance or display of the work ... to the public, by
means of any device or process, whether the mem-
bers of the public capable of receiving the perfor-
mance or display receive it in the same place or in
separate places and at the same time or at different
times.

Id § 101. “To “transmit’ a performance” is “to
communicate it by any device or process whereby
images or scunds are received beyond the place from
which they are sent.” Id. Hence, the use of a device or
process to transmit or communicate copyrighted im-
ages or sounds to the public constitutes a public per-
formance, whether members of the public receive the
performance in the same place or in different places,
whether at the same time or ai different times.

*17 It is apparent that Aereo’s system fits
squarely within the plain meaning of the statute. See,
e.g, Fox Television Stations, Inc. v. BarryDriller
Content Sys., PLC, No. CV 12-6921, —F . Supp.2d

— 2012 W1, 6784498, at *1-6
(C.D.Cal. Dec. 27, 2012) (holding that a service
“technologically analogous” to Aereo's was engaged
in public performances). The statute is broadly
worded, as it refers to “any device or process.” 17
U.S.C. § 101 (emphasis added); see also id. (defining
“device” and “process” as “one now known or later

developed™). Aereo's system of thousands of antennas

and other equipment clearly is a “device or process.”
Using that “device or process,” Aereo receives copy-
righted images and sounds and “transmitfs] or cther-
wise communicate[s]” them to its subscribers “beyond
the place from which they are sent,” jd, that is,
‘beyond the place’ of origination,” Columbia Picfures
Indus., Inc. v. Profi Real Estate Investors, Inc., 866
F.2d 278, 282 (9th Cir.1989). The “performance or
display of the work™ is then received by paying sub-

scribers “in separate places” and “at different times.”
17US8.C. § [01.

Even assuming Aereo's system limits the poten-
tial audience for each transmission, and even assum-
ing each of its subscribers receives a unique recorded
copy, Aereo still is transmitting the programming “to
the public.” /d. Giving the undefined term “the public”
its ordinary meaning, see Kouichi Taniguchi v. Kan
Pacific Saipan, Lid, — U.8. ——, 132 S.Ct, 1997,
2002, 182 1..Ed.2d 903 (2612), a transmission to an-
yone other than oneself or an intirate relation is a

communication to a “member| | of the public,” be-
cause it is not in any sense “private.” See Webster's 11
New Riverside University Dictionary 951 (1994)
(defining “public” as “[t}he community or the people
as a group”); see also id. at 936 (defining “private” as,
inter alia, “[n]Jot public: intimate™). Cf. Cablevision
536 F.3d at 138 (“[T]he identity of the transmitter ...
[is] germane in determining whether that transmission

is made ‘to the public.” ™); Ford Motor Co. v. Summit
Motor Prods., Inc., 930 F.2d 277, 299-300 (3d
Cir. 1991} (construing “to the public™ in section 106{3
and concluding that “even one persen can be the pub-
lig™).

What Aereo is doing is not in any sense “private,”
as the Super Bowl!l example discussed above illus-
trates. This understanding accords with the statute's
instruction that a transmission can be “to the public”
even if the “members of the public capable of re-
ceiving the performance. receive it in the same place
or in separate places and at the same time or at dif-
ferent times.” 17 11.S5.C. § 101. Because Aereo is
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transmitting television signals to paying strangers, all
of its transmissions are “to the public,” even if inter-
vening “device[s] or process[es]” limit the potential
audience of each separate fransmission to a single
“member| ] of the public.” Id.

By any reasonable construction of the statute,
Aereo is engaging in public performances and,
therefore, it is éngagihg in éopyright infringement. See
id §§ 106(4), 501(a).

B. The Legisiative History

*18 Even if the language of the transmit clause
were ambiguous as applied to Aereo's system, see
Cablevision, 336 F.3d at 136 (“[T]he transmit clause is
not a model of clarity ....”), the legislative history
reinforces the conclusion that Aereo is engaging in
public performances. The legislative history makes
clear that Congress intended to reach new technolo-
gies, like this one, that are designed solely to exploit
someone else's copyrighted work.

Tust before the passage of the 1976 Copyright
Act, the Supreme Court held in Fortnightly Corp. v.
United Artists Television, fnc., 392 U.S. 390, 88 S.Ct.
2084, 20 L.Ed.2d 1176 (1968), and Teleprompter
Corp. v. Columbia Broadcasting Svstem, Inc., 415
U.8.394, 94 §.Ct. 1129, 39 L .Ed.2d 415 (1974), that
community antenna television (“CATV™) sys-

tems~which captured live television broadcasts with
antennas set on hills and retransmitted the signals to
viewers unable to receive the original signals—did not
infringe the public performance right because they
were not “performing” the copyrighted work. See
Teleprompter. 415 U.S. at 40809, 94 S.Ct. 1129;
Fortnightly, 392 (1.8, at 399400, 88 S.Ct. 2084. In
reaching this conclusion, the Court reasoned that:.

If an individunal erected an antenna on a hill, strung a
cable to his house, and installed the necessary am-
plifying equipment, he would not be ‘performing’
the programs he received on his television set.... The

only difference in the case of CATV is that the an-
tenna system is erected and owned not by its users
but by an entrepreneur.

Fortnightly, 392 U.S. at 400, 88 S.Ct. 2084, This
rationale is nearly identical to the justification ad-
vanced by Aereo: each subscriber could legally use
his own antenna, digital video recorder (“DVR”), and
Slingbox B to stream Tive television to his computer
or other device, and so it makes no legal difference
that the system is actually “erected and owned not by
its users but by an entrepreneur.” 14"

But Congress expressly rejected the outcome
reached by the Supreme Court in Fortmightly and
Teleprompter. See Capital Cities Cable, Inc. v. Crisp,
467 U.S. 691, 709, 104 S.Ct. 2694, 81 1..Ed.2d 580
(1984) (“Congress concluded that cable operators
should be required to pay royalties to the owners of
copyrighted programs retransmitted by their systems
on pain of liability for copyright infringement.”); see
also WPIX, Inc. v. ivi fnc, 691 F.3d 275, 281 (2d
Cir.2012Y); Fox Television Stations, — F.Supp.2d at
——, 2012 WL 6784498, at *3, In the 1976 Copyright
Act, Congress altered the definitions of “perform” and
“publicly” specifically to render the CATV systems’
unficensed retransmissions illegal. See Sony Corp. of
Am. v Universal City Studios, Inc.. 464 U.8. 417, 469
n. 17,104 8.Ct. 774, 78 L.Ed.2d 574 (1984); HR.Rep.
No. 94-1476, at 63, reprinted in 1976 U.S.C.C.AN.
5659, 567677 (“[A] cable television system is per-
forming when it retransmits the broadcast to its sub-
scribers  ..."); id at 64, reprinted in 1976
U.S.C.C.AN. at 5678 (“Clause (2) of the definition of
‘publicly’ in section 101 makes clear that the concept]
] of public performance ... mcludefs] ... acts that
transmit or otherwise communicate a performance or

display of the work to the public....”).

#19 Congress was not enly concerned, however,
with the then newly-emerging CATV systems. Rec-
ognizing that the Fortnighily and Teleprompter deci-
sions arose in part because of the “drastic technolog-
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ical change” after the 1909 Act, Fortnightly, 392 1.S.
at 396, 88 S.Ct. 2084, Congress broadly defined the
term “transmit” to ensure that the 1976 Act anticipated
future technelogical developments:

The definition of ‘transmit’ ... is broad enough to
include all conceivable forms and combinations of
wires and wireless communications media, includ-
ing but by no means limited to radio and television
broadcasting as we know them, Each and every
method by which the images or sounds comprising a
performance or display are picked up and conveyed
is a “transmission,’ and if the transmission reaches
the public in [any] form, the case comes within the
scope of clauses (4) or (5) of section 106.

H.R.Rep. No. 94-1476, at 64, reprinted in 1976
U.8.C.C.A.N. at 5678. Further anticipating that there
would be changes in technology that it could not then
foresee, Congress added that a public performance

could be received in different places and at different

times. This change was meant to clarify that:
a performance made available by transmission to
the public at large is ‘public’ even though the re-
cipients are not gathered in a single place, and even
if there is no proof that any of the potential recipi-
ents was operating his receiving apparatus at the
time of the transmission. The same principles apply
whenever the potential recipients of the transmis-
sion represent a limited segment of the public, such
as the occupants of hotel rooms or the subscribers of
a cable television service.

Id at 64-65, reprinted ai 1976 U.S.C.C.AN. at
5678 (emphasis added).

While Congress in 1976 might not have envi-
sioned the precise technological innovations em-
ployed by Aereo today, this legislative history surely
suggests that Congress could not have intended for
such a system to fall outside the definition of a public
performance. To the contrary, Congress made clear its

intent fo include within the transmit clause “all con-
ceivable forms and combinations of wires and wire-
less communications media,” and if, as here, “the
transmission reaches the public in [any] form, the case

comes within the scope of clauses {4} or (3} of section
106.” H.R.Rep, No. 941476, at 64, reprinted in 1976
U.S.C.C.AN. at 5678. Aereo's streaming of tefevi-
sion programming over the Internet is a public per-

formance as Congress intended that concept to be
defined.

C. Cablevision

Aereo seeks fo avoid the plain language of the
Copyright Act and the clear import of ifs legislative
history by relying on this Court's decision in Cablevi-
sion. That reliance, in my view, is misplaced.

Cablevision was a cable operator with a license to
retransmit broadcast and cable programming to its
paying subscribers. See (gblevision, 536 F.3d at
123--25: Twentieth Century Fox Film Corp. v. Ca-
blevision Svs. Corp.. 478 F.Supp.2d 607, 610
{S.D.N.Y.2007), rev'd sub nom., Cartoon Network LP
v. CSC Holdings, Inc. (Cablevision), 536 F.3d 121 (24
Cir.2008). The content providers sought to enjoin
Cablevisicn from introducing a new Remote Storage
DVR system (the “RS-DVR™) that would “allow] ]
Cablevision customers who do not have a stand-alone
DVR to record cable programming” and “then receive

playback of those programs through their home tele-
vision sets.” Cablevision, 536 ¥.3d at 124. The lawsuit
challenged only whether Cablevision needed addi-

tional licenses to allow its subscribers to record shows
and play them back later through the RS-DVR sys-
tem. See Twentieth Century Fox, 478 F.Supp.2d at
609. If subscribers wanted to watch “live” television,

they would watch it through Cablevision's licensed
retransmission feed. See Cablevision, 336 F.3d at 124
(explaining that Cablevision split its programming

data stream, sending one “immediately to customers
as before™); Amicus Br. of Cablevision Sys. Corp. at
20,
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%20 The RS-DVR worked as follows. Cablevi-
sion split its licensed data stream, and sent a stream to
a remote server, where the data went through two
buffers. Coblevision, 536 F.3d at 124. At the first
buffer, the system made a temporary copy of 0.1 se-
conds of programming while it inquired whether any

subscribers wanted to copy that programming. Id A
customer could make such a request “by selecting a
program in advance from an on-screen guide, or by
pressing the record button while viewing a given
program.” Jd at 125. Tf a request had been made, the
data moved to the second buffer and then was per-
manently saved onto a portion of a hard drive desig-
nated for that customer. fd at 124. At the customer's
request, the permanent copy was transmitted to the
customer and played back to him. Id at 125,

Cablevision held that the RS-DVR did not in-
fringe either the reproduction or the public perfor-
mance rights. Id. at 140. Unlike the majority here, I do
not think we can view Cablevision's analyses of each
right in isolation. See Majority Opin., supra, at ——,
As Cablevision explained, “the right of reproduction
can reinforce and protect the right of public perfor-
mance.” Cablevision, 536 F.3d at 138. “Given this
interplay between the various rights in this context,”

id., Cablevision's holding that “copies produced by the
RS-DVR system are ‘made’ by the RS-DVR cus-
tomer,” id. at 133, was critical to ifs holding that “each
RS-DVR playback transmission ... made to a single
subscriber using a single unique copy produced by
that subscriber ... [is} not [a] performance[ ] ‘to the
public,” ” id._at 139 (emphasis added); see also Ami-
cus Br. of the United States at 17-19, Cable News
Network, fne. v. CSC Holdings, Inc., 129 S.Ct. 2890
(2009), denying cert, Cartoon Network LP v. CSC
Holdings, Inc. (Cablevision), 536 F.3d 121 (2d
Cir,2008) [hereinafter “U.S. Cablevision Amicus
Br.”].

With this concept in mind, it is clear that Aereo's
system i3 factually distinct from Cablevision's

RS-DVR system. First, Cablevision's RS-DVR sys-
tem “exist[ed] only to produce a copy” of material that
it already had a license to retransmit to its subscribers,
Cablevision, 536 F.3d at 131, but the Aereo system
produces copies to enable it to transmit material to its
subscribers. Whereas Cablevision promoted its
RS-DVR as a mechanism for recording and playing
back programs, Aereo promotes its service as a means

for watching “live” broadcast television on the Inter-
net and through mobile devices. Unlike Cablevision,
however, Aereo has no licenses to refransmit broad-
cast television. If a Cablevision subscriber wanted to
use her own DVR to record programming provided by
Cablevision, she could do so through Cablevision's
licensed transmission. But an Aereo subscriber could
not use her own DVR to lawfully record content re-
ceived from Aereo because Aereo has no license to
retransmit programming; at best, Aereo could only
illegally retransmit public broadeasts from its remote
antennas to the user, See, e.g., Fortnightly Corp.. 392
U.S. at 400. 88 S.Ct. 2084, overruled by statute as
recognized in, Capital Cities Cable, 467 1.8, at 709,
104 S.Ct. 2694; ivi, Inc., 691 F.3d at 278-79; see also
U.S. Cablevision Amicus Br., supra, at 21 (arguing
that the legality of a hypothetical unlicensed system
that only allowed subscribers to copy and playback
content “would be suspect at best, because [the sub-
scriber] would be ... copying programs that he was not
otherwise entitled to view™). Aereo’s use of copies is
essential to its ability to retransmit broadcast televi-

sion signals, while Cablevision's copies were merely
an optional alternative to a set-top DVR. The core of
Aereo's business is streaming broadcasts over the
Internet in real-time; the addition of the record func-
tion, however, cannot legitimize the unauthorized
retransmission of copyrighted content.

%21 Second, subscribers interact with Aereo's
system differently from the way Cablevision's sub-
scribers interacted with the RS-DVR. Cablevision
subscribers were already paying for the right to watch
television programs, and the RS-DVR gave them the
additional option to “record” the programs. Ca-
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blevision, 536 F.3d at 125. In contrast, Aereo sub-
scribers can choose either “Watch™ or “Record.” 4.
Broad Cos. v. AERFEO. Inc.. 874 F.Supp.2d 373, 377
(5.D.N.Y.2012). Both options initiate the same pro-
cess: aminiature antenna allocated to that user tunes to
the channel; the television signal is transmitted to a
hard drive; and a full-length, permanent copy is saved
for that customer. fd_at 377-79. If the subscriber has
opted to “Watch” the program live, the system Im-
mediately begins playing back the user's copy at the
same time it is being recorded. Jd Aereo will then
automatically delete the saved copy once the user is

done watching the program, unless the subscriber
chooses to save it. Jd. at 379,

These ditferences undermine the applicability of
Cablevision to Aereo's system. Cablevision found
that the RS-DVR was indistingnishable from a VCR
or set-top DVR because Cablevision's system “ex-
ist[ed] only to produce a copy” and its subscribers
provided the “volitional conduct” necessary to make a
copy by “ordering that system to produce a copy of a
specific program.” Cablevision, 536 F.3d at 131 see
also U.S. Cablevision Amicus Br., supra, at 16 (noting
that Cablevision turned on whether RS-DVR was
more analogous to set-top DVR or video-on-demand
service). The RS-DVR was not designed to be a sub-
stitute for viewing live television broadcasts. Aereo's
system, however, was designed to be precisely that. It
does not exist only, or even primarily, to make copies;
it exists to stream live television through the Internet,

[ts users can choose to “Watch” live television instead
of “Record” a program, but the system begins to
produce a full-length copy anyway Dbecause, even
under its own theory, Aereo cannot legally retransmit
a television signal to them without such a copy 22
Aereo's system is much different than a VCR or
DVR—indeed, as Aereo explains, it is an antenna, a
DVR, and a Slingbox rolled into one—and for that
reason Cablevision does not control our decision here.

I note also that in Cablevision this Court “em-
phasize[d]” that its holding “does not generally permit

content delivery networks to avoid all copyright lia-
bility by making copies of each item of content and
associating one unique copy with each subscriber to
the network, or by giving their subscribers the capac-
ity to make their own individual copies.” 336 F.3d at
139. Likewise, when the United States opposed the
grant of certiorari in Cablevision, it argued that “the
Second Circuit's analysis of the public-performance
issue should not be understood o reach ... other cir-
cumstances beyond those presented.” U.S. Cablevi-
sion Amicus Br., supra, at 212 Cablevision should
not be extended to cover the circumstances presented
in this case. Indeed, it is telling that Aereo declines to
offer its subscribers channels broadcast from New
Jersey, even though its antennas are capable of re-
ceiving those signals, for fear of being subject to suit
outside the Second Circuit, 7 e., outside the reach of
Cablevision. Cf. Fox Television Stations, Inc. v. Bar-
rvDriller Content Svs., PLC._ No. CV 126921,
—F,Supp.2d ,———— 2012 WL 6784498,
at *3—4 (C.D.Cal. Dec. 27, 2012) (declining to follow
Cablevision and enjoining an Aereo-like system based
on plain meaning of § 101).

*22 Finally, the majority's decision in my view
tuns afoul of other decisions of this Court. Although
the issue was not even contested, in fvi we recognized
that the retransmission of copyrighted television pro-
gramming by streaming it live over the Internet con-
stituted a “public performance” in violation of the
Copyright Act. 691 F.3d at 278, 286, 287."™ Simi-
larly, in United States v. American Society of Com-
posers,  Authors, Publishers (“48CAP”), where,
again, the issue was not even contested, we observed
that the streaming of a song, like the streaming of a

“television or radio broadeast,” is a public perfor-
mance. 627 F.3d 64, 74 (2d Cir.2010) (but holding in
contrast that downloads of music do not constitute
“public performances”); ™ accord Infinitv Broad.
Corp. v. Kirkwood, 150 F.3d 104, 106-07. 111-12 (2d
Cir.1998) (holding that device allowing users to ac-
cess private phone line to listen to public radio
broadcasts infringed right of public performance, in
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the absence of a defense, and was not fair use).

In jvi, we addressed the need for a preliminary
injunction to enjoin ivi from streaming copyrighted
works over the Internet without permission:

Indeed, ivi's actions--streaming copyrighted
works without permission—would drastically
change the industry, to plaintiffs' detriment.... The
absence of a preliminary injunction would encour-
age current and prospective retransmission rights
holders, as well as other Internet services, to follow
ivi's lead in retransmitting plaintiffs’ copyrighted
programming without their consent. The strength of
plaintiffs' negotiating platform and business model
would decline. The quaniity and quality of efforts
put into creating television programming, retrans-
mission and advertising revenues, distribution
models and schedules—all would be adversely af-
fected. These harms would extend to other copy-
right holders of television programming. Continued
live retransmissions of copyrighted television pro-
gramming over the Internet without consent would
thus threaten to destabilize the entire industry.

691 F.3d at 286. These concerns apply with equal
force here, where Aereo is doing precisely what ivi
was enjoined from doing: streaming copyrighted
works over the Internet without permission of the
copyright holders. Today's decision does not merely
deny the broadcasters a licensing fee for Aereo’s
activity; it provides a blueprint for others to avoid the
Copyright Act's licensing regime altogether. See Ap-
pellant ABC, Tnc. Br. at 10 (citing articles reporting on
the rise of copycat'services). Congress could not have
intended such a result.

CONCLUSION
Based on the plain meaning of the statute, ifs
legislative history, and our precedent, I conclude that
Aereo's transmission of live public broadcasts over
the Tnternet to paying subscribers are unlicensed

transmissions “to the public.” Hence, these unlicensed
transmissions should be enjoined. Cablevision does
not require a different resulf. Accordingly, I dissent.

EN* The Honorable John Gleeson, United
States District Court for the Eastern District
of New York, sitting by designation.

ENI. The two actions, although not consol-
idated in the district court, proceeded in
tandem and the district court's order applied
to both actions.

EN2. A Slingbox is a device that connects the
usexr's cable or satellite set-top box or DVR to
the internet, allowing the user to watch live
or recorded programs on an inter-
net-connected mobile device, such as a lap-
top or tablet,

EN3. The technical operation of Aereo's
system, discussed below, results in a slight
delay in transmitting the program, which
means that an Aereo subscriber using the
“Watch” feature sees the program delayed by
approximately ten seconds.

FN4, Thus if an Aereo user starts watching a
program five minutes after it first began air-
ing, he can rewind back to the five-minute
mark, but not earlier.

ENS. Thus if an Aereo user starts watching a
program five minutes after it first began air-
ing and presses the “Record” button at the
twenty-minute mark, the recorded copy will
begin from the five-minute mark,

FN6. As mentioned in the text above, the
lone factual dispute below was whether
Aereo's antennas function independently or
as one unii. The district court resolved this
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dispute in favor of Aereo, finding that its
antennas operate independently. Am. Broad
Cos.. Inc. v. Aerep, 874 F.Supp.2d 373, 381
(S.D.N.Y.2012). The Plaintiffs do not contest
this finding on appeal.

FN7. Aereo's system usually assigns these
antennas dynamically. Aereo users “share”
antennas in the sense that one user is using a
particular antenna now, and another may use
the same antenna when the first is no longer
using it. But at any given time, the feed from
each antenna is used to create only one user's
copy of the program being watched or rec-
orded. Thus if 10,000 Aereo users are
watching or recording the Super Bowl,
Aereo has 10,000 antennas tuned to the
channel broadcasting it.

FN8. Put briefly, the statute allows cable
systems to retransmit copyrighted works
from broadcast television stations in ex-
change for paying a compulsory license to
the U.S. Copyright Office calculated ac-
cording to a defined formula. The fees paid
by cable systems are then distributed to
copyright holders. See jvi, 691 F.3d at 281 £.

Microwave, fnc. v. Doubleday Sports. Inc.,
691 F.2d 125, 128-29 (2d Cir.1982).

N9, Plaintiffs assert that Aereo's transmis-
sions of recorded programs when the original
program is no longer airing on broadcast
television are also public performances and
that Aereo's system infringes other exclusive
rights granted by the Copyright Act, such as
the reproduction right. Plaintiffs did not,
however, present these claims as a basis for
the preliminary injunction. They are there-
fore not before us and we will not consider
them.

FN10. The RS—DVR was therefore unlike a
video-on-demand service because it did not
enable a customer to watch a program that
had already been broadcast unless that cus-
tomer had previously requested that the pro-
gram be recorded and because it generated
user-associated copies instead of using a
shared copy or copies.

FEN11. Aggregating private transmissions
generated from the same copy is in some
tension with the Cablevision court's first
conclusion that the relevant inquiry under the
Transmit Clause is the potential andience of
the particular transmission. This interpreta-
tion of the Transmit Clause began with Pro-
fessor Nimmer. He notes that it is difficult to
understand precisely what Congress intended
with the language in the Clause stating that a
public performance can occur when the au-
dience receives the work “at different times.”
See 2 Melville B. Nimmer & David Nimmer,
Nimmer on Copyvight § 8.14[Cl[3]. at
8.192.8 (Matthew Bender rev. ed.). Arguing
that this language on its face conflicted with
other language in the statute and produced
results Congress could not have intended, he
proposed that by this language Congress
wished to denote instances where the same
copy of the work was repeatedly performed
by different members of the public at dif-
ferent times. See id at 192.8(1)192.8(6).
The Cablevision court's focus on the poten-
tial audience of each particular transmission
would essentially read out the “different
times” language, since individuals will not
typically receive the same transmission at
different times. But Nimmer's solu-
tion—aggregating  private transmissions
when those transmissions are generated from
the same copy—provides a way to reconcile
the “different times” language of the Clause.
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EN12. The Cablevision court concluded in its
discussion of the reproduction right that Ca-
blevision's customers, not Cablevision,
“made” the RS—DVR copies. See 336 F.3d at
133.

ENI3. And even if such analogies were
probative, Aereo's system could accurately
be analogized to an upstream combination of
a standard TV antenna, a DVR, and a
Slingbox.

FNI14, Tt is true that an Aereo user in
“Watch” mode will often not exercise voli-
tional control over the playback of the pro-
gram, because the program will antomati-
cally begin playing when selected and he will
watch it through to the end. But that is not
significant because the Aereo user can exer-
cise such conirol if he wishes to, which
means that the copy Aereo's system gener-
ates is not merely a technical link in a process
of transmission that should be deemed a
unity transmission. Moreover, the “Watch”
feature's automatic playback is merely a de-
fault rule. The user can accomplish the same
thing by using the “Record” feature, save that
he must take the additional step of pressing
“Play” once enough of the program has been
recorded for playback. If this additional step
were sufficient to break the chain of trans-
mission, we see no reason why the “Watch”
feature's default in favor of playback should
change our analysis.

ENI13. We also note that the Aereo system's
use of copies gives it two features that would
not be present were it simply to transmit the
television programs its antennas receive di-
rectly to the user. First, it allows the Aereo
user to pause and rewind seemingly live TV.
This is because while the Aereo user has
heen watching the program “live,” Aereo's

system has in fact been creating a complete
copy of the program. Thus if the user wishes
to rewind thirty seconds or to the beginning
of the program, he can easily do so. Second,
if a user in “Watch” mode decides during a
program he has been watching that he would
like to save the program for later viewing, he
can simply press the “Record” button. When
the user does this, the entire program from
the time he first began watching it is saved,
not merely the portion beginning from the
time when he pressed “Record.” Were Aereo
to transmit the signal from its antennas di-
rectly to each Aereo customers, neither of
these features would be possible, because the
image seen by the customer would be gen-
erated from a live feed, not a copy of the
program. Aereo's users may well regard
these two features as valuable and they pro-
vide an additional reason for regarding
Aereo's copies as legally significant and not
merely technical artifacts of a system to
transmit live TV.

EN16. This makes Aereo's system unlike the
early cable TV systems at issue in Ffort-
mightly, 392 U.S. 390, 88 8.Ct. 2084, and
Teleprompter. 415 U.S. 394, 94 5.Ct. 1129
because the signals from those community

TV antennas were shared among many users.
‘When Congress drafted the 1976 Copyright
Act, it intended that such transmissions be
deemed public performances. But, as dis-
cussed below, Congress clearly believed that,
under the terms of the Act, some transmis-
sions were private. The methodology Corn-
oress proscribed for distinguishing between
public and private transmissions is the size of
the potential audience, and by that method-
ology, the feed from Aereo's antennas is a
private transmission because it results in a
performance viewable by only one user. The
1976 Congress may not have anticipated that
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later technology would make it possible to
mimic the functionality of early cable TV by
means of private transmissions, but that un-
expected result does not change the language
of the statute.

EN17. Because Aereo's system uses both
user-associated antennas and user-associated
copies, we need not decide whether a system
with only one of these attributes would be
publicly performing copyrighted works.

EN18. This is particularly appropriate given
that in 1976, when cable TV was still in its
infancy, many Americans used rooftop an-
tennas. Thus Congress would have certainly
wished to avoid adopting language that
would make millions of Americans copyright
infringers because they transmitted broadcast
television programs from their personal
rooftop anfennas to their own television sets.

EN19, Stare decisis is particularly warranted
here in lght of substantial reliance on Cg-
blevision. As mentioned above, it appears
that many media and technology compantes
have relied on Cablevision as an authoritative
interpretation of the Transmit Clause, One
example is cloud media services, which have
proliferated in recent years. These services,
which allow their users to store music on
remote hard drives and stream it to inter-
net-connected devices, have apparently been
designed to comply with Cablevision. Iust
like Aereo's system and Cablevision's
RS-DVR, they seek to avoid public perfor-
mance liability by creating user-associated
copies of each song rather than sharing song
files among multiple users. See Brandon J.
Trout, Note, Infringers or Innovators? Fx-
amining Copyright Liabifity for
Cloud-Based Music Locker Services. 14
Yand. I. Ent. & Tech. L, 729. 746-48 (2012),

FNI. A “Slingbox” is a sef-top box that
permits consumers to shift their television
programming to their portable devices.
Slingbox  describes  its  service  as
“placeshifting”: “Placeshifting is viewing
and listening to live, recorded or stored me-
dia on a remote device over the Internet or a
data network. Placeshifting allows consum-
ers to watch their TV anywhere.” See
Placeshifiing, Slingbox.com,
http://www slingbox.com/get/placeshifting
(last visited March 5, 2013). The Slingbox
thus enables a consumer to view on a remote
device content that he is already entitled to
receive from a licensed cable company or
other authorized source to view on his tele-
vision,

FN2. Aereo's contention that each subscriber
has an individual antenna is a fiction because
the vast majority of its subscribers are “dy-
namic users” who are randomly assigned an
antenna each time they use the system. Alt-
hough each antenna is used only by one
person at a time, it will be randomly assigned
to another person for the next use. In other
waords, this is a shared pool of antennas, not
individually-designated antennas,

FN3. Aereo's web page does contain a con-
spicuous notice under the “Watch” button
that reads, “When you press “Watch’ you will
start recording this show.” Users thus have
no choice but to record the show if they wish
to watch it live, making it unlikely that the
subscribers are voluntarily “ordering that

system to produce a copy.” Cablevision, 536
F.3d at 131.

FNA4. By opposing the grant of certiorari, the
government was not embracing Cablevision's
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construction of the transmit clause. To the
contrary, the United States took the position
that “scattered language in the Second Cir-
cuit's decision could be read to endorse
overly broad, and incorrect, propositions
- about the Copyright Act.” U.S. Cablevision
Amicus Br., supra, at 6 (emphasis added).
Specifically, the government was concerned
with the suggestion “that a performance is
not made available ‘to the public’ unless
more than one person is capable of receiving

a particular transmission” because it might.

“undermine copyright protection in circum-
stances far beyond those presented here, in-
cluding with respect to ... situations in which
a party streams copyrighted material on an
individualized basis over the Internet.” Id. at
20-21. Despite these “problematic” aspects,
id at 22, the United States considered Ca-
blevision an “unsuitable vehicle” for decid-
ing these issues, due to the absence of any
conflicting circuit court decisions at the time
and the limitations imposed by the parties’
stipulations, id. at 6.

FNS. There are companies in the market that
stream television programming over the In-
ternet pursuant to licenses, such as Hulu,
Netflix, Amazon, and channel-specific web-
sites like ComedyCentral.com. See Appellant
WNET Br. at 12, 28, 43; Amicus Br. of
Paramount Pictures Corp. et al. at 29. In
general, however, these “negotiated Internet
retransmissions ... typically delay Internet
broadcasts as not to disrupt plaintiffs'
broadcast distribution models, reduce the live
broadcast audience, or divert the live broad-
cast audience to the Internet.” WPIX fnc. v.
ivi. Inc., 691 F.3d 275, 285 (2d Cir, 2012},

FN6. In ASCAP, we left open “the possibility
... that a transmission could constitute both a
stream and a download.” United States v. Am.

Sec'y of Composers, Authors and Publishers
(ASCAP), 627 F3d 64, 74 n. 10 (2d
Cir.2010). While streaming performances
over the Internet constitutes a transmission
“to the public,” see ivi, Inc., 691 F.3d at
278=79; ASCAP, 627 F.3d at 74, allowing a
consumer to download a copy so he can later
play it back for himself does not, see ASCAP
627 F.3d at 73, 75: Cablevision, 536 F.3d at
139. To the extent that Aereo's system im-
mediately plays back from a copy that is still
heing recorded, it is clearly “both a stream
and a download,” ASCAP, 627 F.3d at 74 n,
19, and at a minimum the streaming portion

constitutes an unficensed public perfor-
mance. If 50,000 Aereo subscribers choose
to “Watch” the Super Bowl live, sach sub-
scriber receives a “performance or display”
of the exact same broadcast on a sev-
en-second delay, even if Aereo is also sim-
ultaneously creating a unique copy for each
subscriber so that each one has the option to
pause, rewind, or save the copy for later if
they wish. Until the subscriber exercises that
option, the existence of the copy is irrelevant;
the broadcast is streaming “live” to each user
at the same time just as it did in ivi.

C.A2 (N.Y.),2013.

WNET, Thirteen v. Aerco, Inc.

--- F.3d -—-, 2013 WL 1285591 {(C.A.2 (N.Y.)), 2013
Copr.L.Dec. P 30,406, 106 U.S.P.Q.2d 1341
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Aereo.
AEREO SETS LAUNCH DATE FOR BOSTON

More than 4.5 million Boston-area consumers will have access to Aereo’s groundbreaking
antenna technology to watch live television online

Starting May 15, pre-registered consumers will begin to receive invitations to join Aereo;
General membership access begins on May 30

CEO Chet Kanojia will give a 'sneak peak’ tonight at Baoston New Tech Meet Up
hosted at StartUp Lab Allston

Boston, Mass. (April 23, 2013} - Aereo, Inc,, today announced plans to launch its
groundbreaking online television technology in the Boston metropolitan area. Beginning
May 15, consumers who have pre-registered with Aereo will receive a special invitation to
join and be one of the first to experience Aereo’s technology. After May 30, Aereo will make
membership available to all eligible consumers across the Boston designated market area
(DMA), which includes more than 4.5 million consumers in 16 counties in Massachusetts,
New Hampshire and Vermont. Boston is the second city to launch as part of Aereo’s
expansion announced in January.

“Aereo is simply the easiest, most convenient way for consumers to access
broadcast television online using an antenna,” said Aereo CEO and Founder Chet
Kanojia. “Consumers deserve more choice and flexibility in how they experience television
and Aereo provides them a high-quality, rationally-priced alternative. This is an exciting
step forward for the company. Today’'s announcement is even more meaningful and special
for our more than 60 employees who call the Boston area home, including me. I'm proud of
our team and what we've accomplished in such a short period of time.”

Aereo’s innovative remote (cloud-based) antenna/DVR technology makes watching
television simple and user-friendly. Using Aereo’s technology, consumers can pause,
rewind and fast-forward any program that they are watching live, or save a program for
future viewing. In Boston, there are 28 over-the-air broadcast channels accessible through
Aereo’s antenna/DVR technology, including major networks such as WGBH (PBS), WBZ-TV
(CBS), WCVB (ABC), WHDH (NBC), WLVI (CW) and WFXT (Fox); special interest channels
such as The Country Network, PBS Kids, lon and Qubo; and Spanish-language broadcast
channels such as Univision and Telemundeo. In addition, consumers can also add Bloomberg
Television, for a total of 29 channels.

Aereo works on ‘smart’ devices from tablets to phones to laptop computers. Aereo
is currently supported on iPad, iPhone, iPod Touch, Chrome, Internet Explorer 9, Firefox,
Safari, Opera, AppleTV (via airplay) and Roku devices.

{more)



Aereo membership is available to consumers residing in the following counties in
Massachusetts: Barnstable, Dukes, Essex, Middlesex, Nantucket, Norfolk, Plymouth, Suffolk,
and Worcester; in New Hampshire's Belknap, Cheshire, Hillsborough, Merrimack,
Rockingham and Strafford counties; and in Vermont's Windham County.

Aereo has offices in Long Island City (Queens), Downtown Brooklyn and in Boston’s
Innovation District. Aereo employs more than 60 people in the Boston area, primarily
engineers and developers. For information on hiring, please visit Aereo.com/careers.

#it#
For media inquiries: LaunchSquad for Aereo
Virginia Lam, Aereo, Inc. aerco@launchsquad.com

vlam@aereo.com / 347.647.1210




Exhibit D



Print Post - Deadline.com Deadline.com Page 1 of 1

(2 HOLLYWooD

Les Moonves Says CBS Will Keep Suing Aereo As It
Expands

By DAVID LIEBERMAN, Executive EditorWednesday May 1, 2013 @ 2:58pm PDT

The streaming service had betier have a lot of lawyers lined up.
CBS chief Les Moonves told analysts today that when Aereo
expands from its first market in New York “we’ll sue them

again” in different jurisdictions. “We'll follow it.” Agreg plans to
offer its service in Boston beginning this month, and add 21
other cities by year end. CBS and other broadcasters have said
they might move their stations to pay TV if the courts —
beginning in New York — reject their claim that Aerso infringes
on their copyrights when it streams their over-the-air
programming without payment. Aereo says it merely leases antennas and streaming
capabilities to consumers so they can exercise their right to watch free, over-the-air TV.
Moonves says he doesn't think CBS will have to go nuclear because “we're going to win the
case legally.” He adds, though, that CBS could make the shift with little effort. “It would only
be in markets where the courts said Aereo could exist.” And CBS wouldn’t have to change
agreements with local affiliates. They'd move to pay TV and maintain relationships with
CBS “as they are now.” Despite his saber-ratiling, Moonves says that Aereo “really has
goiten way too much attention. We're not losing sleep over it. it's an insignificant player.”
The broadcaster also denies that its recent investment in Syncbak — another company that
streams local TV programming — was a response to Aereo. Syncbak “preserves the
current ecosystem,” CFO Joe lanniello says. If consumers want to access broadcast TV via
tablets and mobile devices then “we want o make sure we have an ability to deliver it that

»

way.

This article was printed from http ZAwww.deadiine.com/2013/05/es-moanves-says-chs-will-keep-suing-aereo-as-it-expands/

http://www.deadline.com/print-post/?posttoprint=488088&KeepThis=true/ 5/5/2013
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