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m a certain report submitted to Your

tion of the facts in the pubiic prese
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T think in erder for Your Nomor to make a
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ted to say, in conferences that the two are
Faving mo idea as to the contents of either of these

end in the selfish interest of our two ¢lients as to vhether it

two-page report mor of the comtents of the
wked on Sunday and Monday morning to prepare a

does it?




FOIA # 58707 & 58708 (URTS 16380) Docld: 70105980 Page 6

by a ‘bulging briefease' handed up to by ome of the
proseguters. Of course, we have no information as

to the contents of the report or of the briefcase.
All we do know is that this action of the Grand
the indictment of our cliemts, and

I continue to read the letter, sir:

“The Grand Jury which acted last Friday is a
regular Grand Jury, and according to the law and
to do other than indict or ignoxe."

There is a footnote to that in which we cited
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rad Company , 36 App, D.C. 359. I should add

w, that I am unawvare of any special report of a

report of a Grand

by a Judge of this Court.
Turning back to the text:
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make special reports. It cannot act under
Sections 3331-2-3 of Title 18, Uni

certain procedures for

and I feel I can say to Your Honmor without contx that

week is mot a special grand jury in any legal sense of the word,
sions of their terms and so forth, provided for the handi
to the Court of special reports sometimes called
which I don't like to use because I think that is an ambiguous
term in the mi law.

In any event, the 1970 Act was designed to deal with
organised erime, I am perfectly aware of the untion of
statutes to fit future occurring situations. While it may have

crime, I should not be surprised that some day it would %
ruled that it a
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2 the statute does not apply in this situa-
I mention that only in passing.

Mt in
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opportunity to present orally these views.

Now, sir, with respect to the question of the powers
permit it. The closest of whicl
rd Jury 1969 held and even

is

in the case entitled In re:
od to be the common law on the




FOIA # 58707 & 58708 (URTS 16380) Docld: 70105980 Page 11

10
h to base a prosecution and was held mot to be by the

- Thus, I believe even with the scarcity

If I had to speculate —- and it is sheer specula

for perjury or at least a free translation or

s neent by the pucsututer &5 f% SRS Bk

isn’t in that bag, I would 1ike to be told it isn't in that bag.

not lecturing the media, I love everyone of them, they are doing

their job, but in doing their job we are held wp to ridicule,
ted in the public eye., I commend to Your i
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reading last Menday's article by Tom Dowling in the Star. Amy
s case. And I don't read the
what he did was when he said our client, Mr. Ehrlichman, was
the most eloguent political speaker he ever heard, this is one

writer

t was perked. Then I found

are.

aks are a part of life -~
-~ I found that out.
ILSON: At least in the District of Columbi.

for publicity. We

The Court's own private memorandum to his
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eive if they go up on the Hill., I know that

the House Committee today are

+ gentlemen and I know when they say something is going

kept secret they believe it is going to be kept secret

y are going te try to keep it secret. But there are
tive session as a committee of Congress only to have the

on of what their clients

The

We saw it in the Irvin committee when we had staff
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i3
it has irked me frankly, the first time since I have been
of Judge it has happened at least, we couldn'‘t have a con~
fidential meeting where I had made suggestions, not ordering
 affairs which I thought I had a rlm to
make to these Juwiges se they could get some idea as a result of
ges ought to know about it.

whody ~~ I hope I find out who it is

th a nickel, T am telling you,

his or hers or vhoever did it.
MR, WIISON: I am sure of that.

I don't think I got any tria
m ‘ i‘&t; : m *‘i m.




“ FOIA # 58707 & 58708 (URTS 16380) Docld: 70105980 Page 15

14
I had the nicest relationship with every
member of the news media. Many of them I have gotten to know

Well, you know you and I ave vying for
v and T don't know who is rumning

body else, like you or myself
ss my opinion, which I have,

MR. WILSON: T do say the maci:

the Watergate case whose names were mentioned wasn't able to
find out who passed that stolen transeript to Jack Anderson,
and what compounded it was that when he returned them like a

nice little boy he was forgiven and that is the end of it.
y that our chance for a fair trial here
is an

So I ss
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have a medium for the continuwed exposure and treatment in the

taining to us and I am sure there is s@we of it im thexe, and I
Now, finally, let me speak to Your Homor's 1i

subd e & Joguily

se of this report even if it

As I vead from our letter, Rule 6(e) which is the

ms, one of which doesn't
preliminary to or in
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heir cases are not in point and they do not, if X
der, and I have done it because he was

cases as I

ds so he was arrested by Thompson whe was a Marshal or
ms , I guess, and brought before the House -~ this
of Commons which unlike its status today had certain appellate
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the history in Emgland and does anyone good to read it if for
no other reasems, for cultural purposes of which I get very

thus it sustained the writ of habeas corpus is what it means by
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ce between the exercise of judicial power, for

So I say, and I anticipate the gentlemen on the other

can I?
This was a decision by Judge Hand in the Second
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would be standing right here where I am today oppesing it,

tiieh I say, and the reason I speak to this subject is
ng up o the Hill in relation to impeachment, it can't be
apt, it can't be to emact legislat:
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t my point is it is a court in the real sense
of the word, in my judgment

and that is what Judge Hand said
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MR, WILSON: Let me answer you two ways, if I may,
I want to answer your question., FPirst, Judge Weinfeld
eited by us to

All right,
MR. HONDLEY: Judge Bryant eited Judge Weinfeld, 184

. of Appeals?
¥: Yes, six, he was the chief judge in the
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on the Judiciary of the House

» I am John Doar,

with me this

ing is Mr., Albert Jenner,

wawmmnm&ms&n

er the material which the Grand Jury delivered to the

it and to reguest the Court

al

1d like leave to address the Court as well,

y advise the

» of the Court; but we do have the authority of the
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eration, investigation and report,

On Pebruary 6, 1974 the House of Representatives by
a vote of 410 to 4 authorized and directed the Coomittee on the
grounds exist for the House of
Committee to secure all informatiom it may deem necessary to

o pecting information the C
necessary to its constitutiomal inquiry.
First, in securing that info
a member of another branch of the Federal Govermment, the
information in a manner and in a spirit that invites and

It is in that spirit that we are here today,
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has provided for
80 as to insure the security and
y of the material until such time as the Committee

these
lals which have been referred to developed by the

fled but the material can be released to the House
3 with full awaremess that action at a latex

that he camnot receive a fair trial.
THE COURT: What do you mean by that?

MR, DOAR: By that I mean if at a later time




FOIA # 58707 & 58708 (URTS 16380) Docld: 70105980 Page 26

te release this as part of its report to the Nouse to conside
tive vays to safeguard the rights of the

THE COURT: Let me ask you this guestion: Yow I want
ks by saying when I propound s quastion te
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and §MMm the defesise in hund

jes as Mr, Wilson has, that the gue

The more we can 4o to give thess defandants snd evexy
it who night be charged in the future a fair trial,

wder and it will be filed, I bope, withis a couwple
oted a trial date in this case and they have
I have besn a ceunsel te & o 2l committee the
same a8 yvou sre and I know that those men wp there on |
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Court have or any other persons interested that whatever I womld

confidence until the proper time?
You can't guarantee it any more than I can guarantee
what should not have happened the other day. But there is a

of a fair trial.
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h respect to access on the staff, Mr., Jemner and I

& to other mewbers of the staff only when it is neces-

These rules, in addition, the staff is under the

st rules with respect to matters of procedure or sub-

Until such time as the counsel has
and is prepared to go forward with a presentation to
or closed.

I can say to the Court that I believe that while I

Committee or the House to do it im
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1d like to say to the Court that I

ives has before it and are now exercising an over-

x or not sufficient grounds exist for the House to

perhaps if each House member must vote without ta
material into
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ecause of our tradition deveted to the rule of law that require
the judgment of the Howse in this proceeding, in this impeachment

Thank you.

THE COURT: Thank you.
ME. 57. CLAIRs May X respond bri
Yes,

MR, ST. CEBAIR: I will:mot prolong my remarks but
of esach of the three major branches of our

dves. Toward that end, as I sald, at the very :
outset, without regard and with all due respect to this Court,

2
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3
THE COURT: Jlet me ask a
MR, S7. CLAIR: In this sense, and I hope in many
other senses, Mr, Doar and I I think stand together. I'm soxxy,
go ahead,

THE COURT: That's all right, Geo ahead.

MR, ST. CLAIR: I finished that sentence.
willing to cooperate and turm over certain materials, you dom't
know, of course, what is in the » that was turned over
te me, is there any need in your opinieom for them to have this
Grand Jury considered and submitted to them?
I don't think there is, Your Honor.
The matters before the Grand Jury invelved a large number of

that you axe
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rt nor do I feel that material are

involving my clisnt, whether the
s are a judicial proceeding or not, with all
t to my learned brother, Mr. Wilson. As far az I am

relate to my c¢lient

I hope I have made the position of the President

r to Your Honor,

You have. Thank you.

ight, Mr. Jeaner, I think we'll hear from you
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Federal Criminal Rules, Civil Rules, Appell Rules and other
rules all enscted pursuant to emabling all acts enacted by

for and conviction of treason, bribery, or other high crimes
fionor is a distinguished jurer. That is the issue before Your
Homor., Your Hemor does not have to overrule any of the cases
eited by Mr. Wilsen, or may have been cited by the distinguished
before you that we haven't seen. I don't suggest we need see
~it. I dom’t think we do as I don't think those are the issues
before you.
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1 denls solely with, and I eall Your Homor's
don if I may, although I know Your lHonor has it in mind,

. Mot Sus

they are docunents, and documents in this land of the rule of
brought to the attention of a court or grand jury do
a0t bevome by that fact alone not subject to disclosure.
are evidence. And the issue before Your Hemor, ones that you
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those rights but the Con
of a fair

matter before Your Homer.

Now, Your Homor is quite properly cc
of an individwal te a fair trial in this
to make at the time or immediately before trial, and there are
pone the trial. Your Homor may change the place of trial,

for excuses for cause,

his m‘-‘ Judoe Gaoliard
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wl duty at least to examine, to see maybe that suit
case is empty, empty in the semse that there is nothing in it
that is pertinent to the duty and obligation and dischaxge by
Homor , with &r respect to you, you are a citisen, the
of a Cou

¢t and branch, but however, Your Homor came in possession
of these =~ be they documents - it is the
of Mr. Doar and myself in
whether you be a eitizen or you are a judicial offiecer
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Thank yon, Your Homor.

Jedge of this great Court of ours, a member of the Pederal

and have been discussed by him im the Grand Jury.
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and m body and that bedy alenme.
. Your Womer, in the sense

It is a respect?
those documents ba lodged with tha Fouse of Nepres:

T don’t thisk Rule ¢(s) has sny spplication vhatscever
by Mr, Wilses in his letter. Assuming he is
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~ doner does have thes and it is ems positiom under the

needs and should have them,

Mr., Wilsen, I would like to put this guestiom to you,

deal set of facts: lLet's assume, and thask God we
have only had three or four maybs not that mamy Federal Judges
lat’'s assuma this set of facts: Mmm‘mm

ed or adopted recommendiac the
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& T ) "

THE COURT: All right., We will take a 15-minw

i at 11:25 a.m.)
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THE COURT: Does any other counsel for a Defendant
wish to argue now?

MR. HUNDLEY: Your Honor, if ‘I might suggest, I think
it might be more helpful to defense counsel, who have only a
peripheral standing on this matter anyway, if we heard what
Mr. Jaworski's position was, how far he feels this report ought
to go. Perhaps he agrees with Mr. Wilson and that would short-
circuit a lot of problems here.

THE COURT: It doesn't make any difference to me.

Mr., Jaworski.

MR. JAWORSKI: May it please Your Honor, if it
pleases you, we are prepared to proceed. Mr. Lacovara will
present the argument.

THE COURT: We usually hear from all the defense
first and the Government on rebuttal. It doesn't make any
difference to me. You gentlemen handle it the way you wish.

MR. IIUNDLEY: I will be very brief.

THE COURT: Suppose you make your staﬁement.

MR. HUNDLEY: Yes.

As the Court knows, I represent Mr. Mitchell in this
matter. I am really not prepared to make any full-fledged
argument to the Court for the simple reason that I don't know
what is in the report; and, of course, what is in the report
would dictate what the argument should be.

I would say this: That if there is anything in the
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report that pertains to Mr. Mitchell, I would ask this Court
to expunge that from the report.

On general prihciples, I agree with Mr. Wilson. If
the report does create some sort of a problem of the nature
that he indicates then, of course, I think it was an illegal
act on the part of the grand jury. I think it would be imprope:
for me, as Mr. Mitchell's counsel, to even look at the report.
I think that if Your Honor did anything further than expunge
the full report, assuming it is of that nature, .then
Your Honor would only be, in a sense, comﬁounding the illegalit]
of the criminal action.

Since I only represent Mr. Mitchell, my only concern
would be as to his right to a fair trial here, that if there
is anything at all in the report concerning Mr. Mitchell, eithe:
directly or indirectly, that that, of course, should be
expunged.

Let me add this one other note, again only confining
myself to my client, Mr. Mitchell.

If the suitcase contains documents -- wé have had a
situation in New York where Judge Gagliardi has turned over
certain information_to our counsel as being Brady material,
as having some exculpatory value to the defense.

Again Your Honor realizes I am talking in a complete
vacuum here, because I don't know what is in the report.

If any of the material in the suitcase is of that

~

*
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nature, then, of course, it is evidence and it is evidence
e that should only be made available to me and my client, and
should not be turned over to the Committeec.

I noticed with some interest that Your Honor ad-
dressed a question to Mr. Wilson, asking if there were any
other judges who had followed Judge Weinfeld's very erudite
and scholarly opinion in New York on that matter.

There was a proceeding before Judge Bryan when
Judge Bryan was the Chief Judge in Alexandria, in the matter
of Petition for Disclosure of Evidence before the October 1959
Grand Jury of this Court. In that opinion, Judge Bryan
cites Judge Weinfeld with favor; and specifically points out that
there has to be rigid restraints upon these grand jury pre-
sentments or reports; or whatever you might want to call them,
to avoid obtrusion upon the spheres of the Legislative and
Executive branches of the Government.

He drew the line, just as did Judge Weinfeld in that
case. The citation is 184 F. Supp. 38. In that case
Judge Bryan made the presentment available only to the local
Commonwealth attorney, again on the theory that that could be
preliminary to a judicial proceeding. He felt that Rule 6(e)
did not confine the judicial proceeding to only a Federal
judicial proceeding,but that is where Judge Bryan drew the
line. And in the cases that I have looked over, I don't see

that any judge has gone beyond that point.
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So, as I say, in speaking for Mr. Mitchell, my
sole concern would be that if anything in the report pertained
to him in any way, I would ask this Honorable Court to expunge
3

Thank you, Your Honor.

THE COURT: Thank you.

All right, next?

Mr. Green.

MR. GREEN: 1If Your Honor plegse, Thomas Green on
behalf of Defendant Mardian.

My only purpose in addressing the Court this morning
is to preserve the objection that I made yesterday in our
session, that any release of the report would create undesir-
able and unwarranted pretrial publicity. I think that is
evidenced by the congregation assembled here this morning.

I am handicapped to go further, as are probably all
defense counsel, without knowing what is in the report, to
make any more specific my objections.

One short response to something Mr. Jenner said
about Rule 6(e).

My recollection of the grand jury practice was simply
that when documents are taken before the grand jury, they are
frequently read to the grand jurors; they become part of the
transcribed record, if the record is indeed recorded and later

transcribed.
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That falls directly within the language of Rule 6(e),

which forbids recorded testimony from being disclosed other
than in connection with a judicial proceeding.

Furthermore, I think to take the position here --
when we all know that in many cases before grand juries, the
evidence is presented purely by documents,with maybe a custodian
to introduce the records and an agent to read them to the
grand jurors -- and to now state that Rule 6(e) doesn't cover
such a case because that kind of documentary presentation is
not a matter before the grand jury, with all due respect, I
think is to engagé in mental gymnastics.

I think the rule is clear and must be interpreted
in a reasonable manner.

Thank you.

THE COURT: Thank you, Mr. Green.

MR. DICKSTEIN: May it please the Court, my name 1is
Sidney Dickstein and I represent Charles W. Colson, Defendant,
in Criminal No. 74-110."

I think it is fair to assume from the fact that I havqg
been invited to appear before Your llonor on this matter this
morning that this matter touches upon the interests of my
client.

However, I do not know what is in the report that
has been discussed today. I do not know what is in the accomparny

ing briefcase. I do understand that the Special Prosecutor's
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Office has submitted a memorandum to Your Honor. We do not know
the content of that memorandum; and as far as we are concerned,
it is an ex-parte communication to us.

As tempting as it is, we will refrain from engaging
in what has been America's favorite guessing game for the past
week or so, We will not make any assumptions whatever as to the
content of the memorandum of the grand jury, if, indeed, that
is what it is, the accompanying briefcase, or the memorandum
submitted by Mr. Jaworski. .

Since we are not in a position to know what the content
or the nature of this material is, we will also refrain from
taking any position before Your Honor as to what disposition
should be made with regard to this material.

| I would, however, wish to express my concern as to
what the consequence of the disclosure could or might be. I
believe it was Mr. Doar who indicated to Your Honor that he
could not absolutely guarantee the privacy of this material,
the control of this material; and in view of the history of
what has happened to statements and documents whicﬁ have been
in the possession of members of the Congress and Congressional
Committees during the pre-indictment phase of these proceedings,
I can well understand Mr. Doar's reticence.

We just wish tostate this, Your Honor: That whatever
Your Honor decides to do with respect to this material, we do

not acquiesce in it; we do not waive any rights that may flow
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as a consequence of the disclosure or dissemination, if that
is Your Honor's decision.

That is our position today.

THE COURT: Thankyou, Mr. Dickstein.

MR. BRAY: Good morning, Your lonor. I am John Bray,
representing Gor&on Strachan. |

Mr. Strachan, of course, appeared as a witness before
the grand jury that handed up the document in issue and he
has also been indicted by it. |

I mightnote that from the newspaper reports it ap-
pears that that grand jury is still in session. As I indicated
in the meeting we had yesterday, it was my view that even
if a regular grand jury has the authority to issue any sort of
a traditional presentment, and if this grand jury otherwise at
the time of this document was a legal grand jury, that under
no circumstances could the grand jury return a presentment
while the grand jury remains in session.

I refer the Court to a Second Circuit case, In re
Bonano. |

THE COURT: Have you filed a memorandum?

MR. BRAY: No, Your Honor, I haven't, but I can give
the citation.

THE COURT: Give me the citation.

MR. BRAY: 1In re Bonano, 344 F. 2d 830; and at Page

834 the Court said:
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"We have not been referred to a single
case authorizing disclosure of a witness*"
testimony during the pendency of grand jury
investigations."

Now, we, of course, don't know whether the briefcasec
contains testimony, but I think the Supreme Court cases also
have indicated that grand jury material disclosures in general
must in any event, if proper in the interegts of justice, await
termination of the grand jury.

Therefore, in the event the Court otherwise decides
that this information should be disclosed because of a com-
pelling public need, it is my request, among others, that the
grand jury immediately be terminated.

Furthermore, I would like to mention, with respect
to the question whether under the Federal Rules of Criminal
Procedure the House proceeding constitutes a judicial proceed-
ing, such that a grand jury may transmit information to it
upon order of the Court, that the case that Mr. Wilson referred
Your Honor to, Kilbourn v. Thompson, while, as Mr; Wilson said,
it does throughout speak of the House of Representatives having
judicial powers, in my reading of that decision, they were
talking about something quite entirely different from Rule 6(e),
as to whether or not that is then a judicial proceeding.

In one portion of the opinion, and I think perhaps th¢

only portion where the term, judicial proceeding, rather than
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judicial powers is mention, is on Page 387 of the opinion,
where the Court specifically seemed to have withheld judgment
whether the llouse of Representatives in matters like this was
vested with judicial powers and as such constituted a judicial
proceeding. With respect to the term, judicial proceeding,
the Court raised the question whether if this had been done,
that is, if they had clothed themselves with the power of a
judicial proceeding, whether that might not in fact violate
the separation of powers of our Constitution.

Your Honor, with respect to the rights of the
Defendant, Mr. Strachan, I do want to note my objection to any
disclosure of whatever might be in the report or in the brief-
case, both in his status as a witness before the grand jury
and in his status here as a Defendant.

I furthermore would like to note with respect to
the possibility of fair trial, which is everyone's pointed
concern here today, that we are doing this on the heels of what
has already been probably the most massive disseminated amount
of publicity in this country's history; and I believe that it
is particularly appropriate to realize, as Judge Gesell
realized in a recent tapes case, in the suit by the Senate
Select Committee for disclosure of tapes, that, as he put it:

"A critical factor in the whole decision as

to the weighing of the various interests involved

here is this fair trial question."
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He noted that even the disclosrc of those tapecs
that may perhaps be wholly unrelated to many of these Defendant
could generate a whole new round of additional publicity.

I note, although we come before the Special
Prosecutor's office, I do have the impression that the dis-
closure of this information at least to the House is sought
by the Special Prosecutor's office and, therefore, if this
is done, if it does create the kind of publicity we fear,
this most clearly would be Government-generated .publicity.

Thank you, Your Honor.

THE COURT: Thank you, Mr. Bray.

Anyone else?

Mr. Stein.

MR. STEIN: If the Court please, my name is
Jacob A. Stein and I represent Kenneth W. Parkinson in
Criminal No.74-110.

On behalf of my client, I object to the making public
of the grand jury materials. The gratuitous introduction of
the materials into public discussion will serve t6 sustain the
swirl of pretrial publicity. |

I also object to the materials being transmitted to
a Committee of Congress. To do so increases the risk of
public disclosure and creates the possibility and perhaps the
likelihood of an intertwining of the grand jury materials with

the Committee's action.
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Your Honor has entered an order promulgated in the
interest of controlling pretrial publicity; and it deals with
comments by counsel and the Defendants. I question whether it
would conform and be compatible with the spirit of that order
to place these materials in a position where the public can
get at themn,

I move, therefore, that the materials be held in
camera and protected from any further disclosure even to those
who promise confidentiality. .

As a footnote, Your Honor, neither I nor my client
knows what the contents of these materials are and we have
no reason to believe that they would affect our position on the
facts in any trial; but we do fear that we are going to be
thrown further into a vortex that is well-nigh unctrollable
at this point.

Thank you, Your Honor.

_THE COURT: Does that conclude all the attorneys
representing the various Defendants?

Mr. Lacovara.

MR. LACOVARA: Good Morning, Your Honor. Philip
Lacovara, counsel for the Special Prosecutor. I am appearing
this morning on behalf of the United States and the grand
jury.

It is our submission, Your Honor, on behalf of the

Government and the grand jury, that the Court has the power
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to receive the report and recommendation which was handed up
by the foreman last Friday; and that in the circumstances of
this matter, the Court should excercise its power and discretion
to grand the grand jury's request.

I would like to make one or two preliminary points
about the status of the information in this area.

As several counsel have observed, the Special
Prosecutor's office did file with the Court yeéterday a
memorandum of points and authorities expressing this position.
That memorandum was available to be serfed on all counsel at
the meeting of counsel in camera yesterday but the Court de-
cided that because the memorandum did discuss in a very general
way the contents of the report, that it would be appropriate

to place it under seal for the time being, pending the hearing

this morning.

We did, at Mr. Wilson's request, furnish him with a
1ist of all of the authorities cited in that memorandum. I
find myself in the unusual position of being charged with
having given defense counsel too many citations rather than too
few.

THE COURT: 1Isn't it the fact that Government counsel,
Mr. Jaworski, reqqested that it be filed under seal?

MR. LACOVARA: I am not sure, Your Honor. I wasn't
present at the meeting myself.

MR. JAWORSKI: That is correct, Your Honor.
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THE COURT: That is correct. I just wanted it clear
on the record.

MR. LACOVARA: The reason for that was that the
Government, as the Court will understand, does feel it necessary
to discuss some of the issues in the context of this report
and recommendation.

The additional point that I shuld make is that it
is true, as we understand it, that no counsel for the
Defendants -- who are the objecting parties here this morning
-- have seen the two-page report and recommendaton. It is our
understanding that counsel for the President has been granted
access, without objection, to that two-page memorandum.

MR. St. CLAIR: I confirm that, as Your Honor knows.

THE COURT: Thdnk you.

MR. LACOVARA: The situation is this, Your Honor: The
grand jury, in the exercise of what it believes to be its
lawful powers as a regular grand jury --

THE COURT: I would like to speak to counsel at the
bench a minute, if you don't mind. Both sides.

Excuse me, I didn't meant to interrupt you. I have
something I would like to discuss with you at this point.

(Whereupon counsel approached the bench and the
following proceedings were held:)

MR. LACOVARA: I would like to make a motion that

our memorandum be unsealed, if that is permissible.
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THE COURT: I wanted to talk toyou about this.

A lot of people are going to be wondering, and
rightly so, I think. Mr. St.Clair saw this, and the implica-
tion might be: Well, the Judge didn't let the other
Defendants' counsel see it. What is wrong herc?

Do you understand? I would like to have some kind of
agreement among counsel that certain attorncys wanted to see
it and there was some objection. The Court was willing to let
them see it, but Mr. Wilson has to protect his ¥ecord.

MR. WILSON: I am sorry that Mr. Lacovara mentioned
that the White House had seen it. It was in camera. I thought
that was'part of our confidential session. I am not blaming
Phil. Mr. St. Clair confirmed it. I haven't told anybody
this.

TQE COURT: Yesterday we did discuss that. You were
not there. You see why I am concerned.

MR. St.CLAIR: I would initially have let all defense

counsel see it.

MR. DICKSTEIN: Your Honor, there is an additional
problem. We are in the blind. We don't know, because we
haven't seen it, whether this two-page memorandum, without the
supporting accompanying documents, if indeed they are supporting
accompanying documents, has any meaning.

THE COURT: I understand.

Mr. Jaworski.
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MR. JAWORSKI: If I may comment on that. As I did
yesterday, I, personally, feel that the memorandum is of such
a nature of a transmittal letter as to make it entirely appropri
ate for it to be made public, not only for counsel to see it.
You remember I took that position in camera yesterday; and I
take that position again now.

THE COURT: Mr. Wilson is protected on the record
if you have any substantial objection to it; but I would like
to see that memorandum made public, especially in view of
the position taken by the President here.

MR. WILSbN: Your Honor, ifyou should rule today by
consent oé ninety per cent of the people here that that may
be read aloud in this proceeding today, you don't give me my
twenty-four hours to raise the question in the Court of Appeals.

THE COURT: You can raise it.

MR. WILSON: After it is open.

THE COURT: If I decide against you -- if I should;
I don't know what I am going to do -- you still have a right of
appeal.

MR. WILSON: No, but on this point I say the grand
Jury had no right to hand in two pages, much less the bundle.
If you are going by consent of other counsel to read those two
pages, you have taken away from me an appellate base.

THE COURT: I see your point.

Suppose we do this: Suppose we finish the argument,
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the legal argument.

MR. WILSON: You may decide in our favor, but the
thing is over with.

THE COURT: Right. You can't tell.

What I think I will do, out of an abundance of
caution here, is to give you the twenty-four hours to apply
to the Court of Appeals, Petition of Prohibition, or whatever
you want to file, and let them decide the matter.

MR. St. CLAIR: The President, if Your Honor please,
stands indifferent, as I said at the outset. It is up to
you. ?

THE COURT: The President doesn't take any position
on that.

I think the two pages ought to be made public. I
have read it.

MR. STRICKLER: Your Honor, if I may interrupt, if
they are made public, the reason for making them public is to
eliminate further unfair speculation. Now, the speculation
is going to continue with respect to the bundle in the brief-
case; and I don't think it is going to eliminate any specula-
tion.

THE COURT: That is a different subject matter. Those
of us who have seen the two pages know what they contain, and
standing by itself, I think there is great public interest in

this.
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I know what is going to happen. There will be
people saying: Well, the Judge let so-and-so sece it, counsel
for the President; and didn't let the others see it. Is this
fair?

MR. LACOVARA: It would be important to put on the
record that defense counsel were offered the opportunity to
see it.

MR. WILSON: You can say we declined to look at it.
I don't know whether other counsel will say that. but we declinel

THE COURT: Can I put on the record it was offered,
you declined to 160k at it, but other counsel wanted to look
at it?

MR. BRAY: We indicated hypothetically, if we were
given the opportunity of looking at the released memorandum,
we would pre%er to see it; but I don't think we were offered
the opportunity.

THE COURT: You didn't want to see it.

MR. HUNDLEY: I took the position unless there was
something in it pertaining to Mr. Mitchell, I am not sure I
have the right to take a look at it.

THE COURT: Why can't I say this: At least we can
agree to this without naming names. That the so-called two-
page memorandum or order or whatever it is was offered -- I
won't have to mention names of counsel -- by the Court for the

attorneys to look at it; and it was decoined by certain defense
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counsel and approved by others. So that that is the recason
it has not been disclosed. We can let it go at that.

MR. WILSON: I think you should add the others
haven't seen it yet. Isn't that right?

MR. HUNDLEY: Nobody has seen it yet.

THE COURT: You can write the statement out, ifyu
wish.

MR. HUNDLEY: That is all right.

THE COURT: I want the record to show_ I offered to
permit counsel to see it. I am not going to name any names.
Certain of the defense counsel didn't want to see it: others
wanted to see it. So nobody will be under any misapprehension.

MR. DICKSTEIN: The record will stand as to what the
positions of respective counsel were; but lest there be some
misunderstaﬁding,it was stated, I am not sure as a hypothetical)
that ninety per cent of the defense counsel might agree with
the proposition that the memorandum should be disclosed to the
public.

Speaking for Mr. Colson, I know that was not our posi-
tion.

MR. WILSON: I said, if.

THE COURT: This is very important, gentlemen. We
don't have to rush this. I would suggest that you legal minds
get together and prepare a statement that is fair to everybody

and when we come back from lunch, the statement will be all
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scttled and I will read it, so there won't be any misunderstand
ing by anybody.

MR. WILSON: All right.

THE COURT: That is the way to do it.

MR. HUNDLEY: All right.

THE COURT: I don't want tostart ad-libbing. If I
make a misstatement, you will jump up and object, and this one
will.object.

MR. GREEN: Would you contemplate an adjournment now?

MR. HUNDLEY: Could you let him finish?

THE COURT: Oh, surely.

MR. WILSON: We would like to masticate at lunch what
he said.

THE COURT: We will take a little longer lunchhour,
if you want; SO you can get together in the room and agree
upon a statement. You don't have to mention names.

MR. HUNDLEY: We will agree.

MR. DICKSTEIN: Thank you.

(Whereupon counsel resumed their places and the fol-
lowing proceedings were held:)

THE COURT: Pardon the interruption, Mr. Lacovara.

Let's proceed. |

MR. LACOVARA: Thank you, Your Honor.

The two basic propositions that we would advance to

the Court this morning -- and as I listened to the arguments, ‘I
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am not sure that at least the first one is seriously in
dispute -- are these:

First, that a regular Federal grand jury does have
the inherent constitutional power to submit to the Court that
impanels it something other than merely an indictment and a
no-true bill.

In fact, Mr. Wilson's argument, as I understand it,
and I hope I am doing justice to it, recognizes that Federal
courts and Federal grand juries around the country do in fact
have a practive of receiving such reports.

We think it is significant that even in this Circuit,
in the most recent authoritative decision by the Court of
Appeals on the procedure to be followed by Federal grand juries
the Gaither case, in 1969, with which every District Judge
and prosecutor is familiar, the Court of Appeals for this
Circuit stated that grand juries, regular grand juries, even
today, in the language of the Court, "have the power to return
presentments to the Court, even if those presentments do not
constitute an indictment."

THE COURT: Here is what that case said, taking an
excerpt out of the opinion in the Gaither case you mentioned,
413 F. 2d 1061:

""Even today grand juries may investigate,

call witnesses and make a presentment charging

a crime. However, the presentment, even if
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otherwise an adequate charge, cannot serve as
an indictment and hence initiate a prosecution
under the Federal Rules of Criminal Procedure
until approved by United States Attorney."

That was one of the questions they had. That is the
language of the Court of Appeals in that case.

All right, you may go ahead.

MR. LACOVARA: That is correct.

From reading that decision, you no doubt saw the
citation that this Court of Appeals gave to the Fifth Circuit's
en banc decision in the United States v. Cox, where this issue
was in dispute; and the majority of judges on the Fifth
Circuit stated that the grand jury had the right to return in
open court, even prior to its discharge -- which was a point
raised by one of defense counsel -- some sort of accusatory
document that did not constitute an indictment in that case
becausc the United States Attorney refused to give it the
substance of an indictment by signing it.

The Cox decision and the Gaither citation to it were
also at the heart of Chief Judge Roszel Thomsen's decision
up in the District Court in Baltimore to permit the very same
kind of activity to take place.

That grand jury before it was discharged and before
it had completed all of its business announced: that it wanted

to make a report to the Court in the nature of a presentment
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accusing certain individuals of misconduct, nameing other
persons who were not allegedly involved in misconduct but had
in fact been targets of misconduct. Relying on the Fifth
Circuit extensive analysis of the common law powers of a
Federal grand jury, codified by the Constitution, Judge Thomsen
held that Federal grand juries do have the constitutional
power to decide the form in which they will report back to the
court on the results of their investigations. Judge Thomsen,
thefefore, received that report and, in fact, filed publicly
a summary of the charges that the grand jury had returned,
even though they &i@anot constitute an indictment.

The other forms of grand jury reports that have been
approved by other Federal Courts are also significant.

Tﬁe type that I have just referred to as reflected
in Cox and in the 1970 decision of Judge Roszel Thomsen are
reports by Federal grand juries commenting on general matters
of public concern.

Just a few months ago the Court of Appeals for the
Fifth Circuit, after noting the considerable historical data
supporting the notion that regular Federal grand juries have
the power to make reports and not simply to indict or stand
mute, allowed such a report or portions of it which the court
found related to a Federal interest to remain on the public

record.

That was only a few months ago, Your Honor. It is the
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latest decision of which we are aware.

As counsel for Mr. Mitchell has stated, Chief Judge
Bryan, now a Senior Judge of the Court of Appeals, held in a
very similar case some years ago in the Eastern District of
Virginia that it was, in his language, wholly proper for that
Federal grand jury to recommend to the court that it make
available the evidence that grand jury had heard to other
government officials, there, prosecuting officials of the
State of Virginia, and the Court did, in fact, grant the grand
jury's rcquest, with the caveat and caution to the local
prosecutors that they try and use the information as far as
practicable so as to minimize any impact on the Federal crimina
proceedings which were then pending.

It is my inderstanding that in this case, as well
as in Judge Thomsen's decision in Maryland, the grand jury had
not been discharged and had not yet completed all of its
business at the time it returned that report and requested the
transmission of the evidence.

I might point out in that context that this grand
jury, the June 5, 1972 grand jury of this Court, has returned
an indictment and in a sense, although the grand jury has not
been discharged and although it does have some business or
may have some business before it, it has not acted before the
return of a formal indictment, naming the movants whose counsel

are here this morning to object to the receipt of that report
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and the honoring of that recommendation.

We think that demonstrates rather clearly, Your Honor
that as a matter of constitutional power, this grand jury was
acting within the scope of its lawful authority.

Counsel have raised a question of practice in the
District of Columbia and have suggested that sine 1911, at leas
it has been the practice of the District of Columbia not to re-
ceive reports of that sort.

I am not, personally, familiar with that practice.

I will accept counsel's representation that it has not been
the practice -- and I underscore that word, practice -- of
grand juries in this District to return such reports.

Nothing in the case cited by counsel for
Messrs. Haldeman and Chrlichman, however, supports the notion
that the Court of Appeals for this Circuit has forbidden the de
velopment of such a practice; nor is it fair to argue in this
case that allowing this grand jury to submit this kind of re-
port in this over-all setting would betoken the advent of
an undesirable practice.

What seems to have been lost sight of at some point
in the arguments this morning is that we are dealing with an
unprecedented situation, Your Honor. This is the first time
in over a hundred years that the country has been faced with

the prospect of an impeachment investigation, trying to

1
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determing whether there are gounds for impeaching the
President of the United States.

As the Court well knows, this grand jury has been
investigating matters and has returned an indictment which
seemed to bear on that question. We helieve it would be un-
thinkable under our system of Government for this Court or
any court to hold that this grand jury must remain mute when
it feels it has heard evidence which is material to that
question.

There is no attempt here, as Your lHonor knows, to
intrude upon the responsibilities of any other branch. The
Court is familiar with the nature of this particular report and
can determine that there is no usurpation intended or worked
by this grand jury.

The 1911 decision by the Court of Appeals in the
Poston case, on which counsel have relied, involved not the
practice of a Federal grand jury in the District of Columbia
or, indeed, Federal grand juries anywhere else. That case in-
volved only the question whether the return of a very critical,

malicious, it was alleged, report by a state grand jury in

Virginia violated Virginia rules on the proper scope of grand
jury activity. The Court simply held that there was no privileg
in a libel suit for wilful causing of the circulation of that
report.

I come back to the Gaither case, Your Honor, which

w
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in light of the intervening developments in Federal Courts

has expressly stated in this Circuit that Federal grand juries

do have the power to return accusatory presentments, even
though, as the Court will be abhle to determine, that is not
what is at issue in this case.

Counsel have also suggested that the Organized Crime
Control Act of 1970, which does provide.certain procedures by
which a new institution, a special grand jury can provide re-
ports on organized crime conditions or public corruption con-
ditions, somehow implies that regular grand jurics =-- the
grand jury whom I am representing this morning --do not have
any such inherent constitutional power.

That argument, I suggest, does not withstand analysis}
Just the single proposition that was cited in the Senate
Report in the 1969 report on the proposed legislation was
Judge Weinfeld's 1953 decision in the application of United
Electrical Workers case, which involved extremely different
facts, which involved an accusatory presentment charging that
the grand jury had overstepped its proper function in leveling
charges of, in effect, perjury without indicting any persons,
and which made specific recommendations to a Federal administraf
tive agency about what action it should take, and to Congress
about what legislative changes in delicate areas of national

policy it should make.
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Nothing in the report before the Court this morning
goes to that extremc. As I have said, Judge Weinfecld's deci-
sion, with all due respect to him, has not been followed by
any later Federal decision that I am aware of passing upon the
power of regular Federal grand juries to submit reports to the
courts that impanel thenm.

Nothing in the 1970 Organized Crime Control Act was.
intended to deprive regular Federal grand juries of this power
that the courts over the last twenty years have sustained.

Only this morning, Your Honor -- and I apologize to
the Court -- we discovered some legislative history on that
bill. I have made a copy of that available to Mr. Wilson at
the outset and I have copies for other counsel, as well.

In that report, Congressman Poff, who is now, I
believe, a Justice of the Supreme Court of Virginia, and who
at the time was the Floor manager for that bill, shortly before
it was passed by the llouse and enacted into law, made the
following statement which, with your indulgence, I will read
to the Court, in explaining the statutory provision to give
special grand juries under certain procedures the ability to
file reports in this area.

I quote from Volume 116 of the Congressional Record,
this is the Daily Copy, Paée H-%%?, October 7, 1970:

"The United States Supreme Court has indicated

that Federal grand juries, like their carly English
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and Colonial predccessors, may issuc reports as
well as render indictments. See, for exanmple,
Hanna v. Lash, 363 U. S. 420, 449, 1960; Jenkins
v. McKeithen, 395 U. S. 411, 430, 1969. But the
precise boundaries of that reporting power have not
been judicially delineated. For this reason, the
authority to issue reports relevant to organized
crime investigations has been specifically conferred
upon the special grand juries created by this Title.
The Committee does not thereby intend to restrict
or in any way interfere with the right of regular
Federal grand juries to issuc reports as recognized

by judicial custom and tradition."

We believe that that, Your Honor, should put to one

side any implications that might be drawn from the 1970

Organized Crime Control Act.

We think it is clear, then, that the Court has the

power to receive the report from this grand jury and to act

on its recommendation.

Whether the Court should exercise its discretion to
do so in this case is, I believe, the more troublesome issue,
although we have made a strong submission stating our position

that the Court should exercise its discretion to receive this

report and to grant the grand jury's request.
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The factors that courts, including the District Court
in Maryland and the District Court in Virginia, and the Fifth
Circuit, have pointed to concerning the factors that should
be considered will all illustrate why the request of this grand
jury should be adopted.

In open Court I feel it not appropriate to discuss
the specifics of this report, to show how those factors would
be advanced by granting the grand jury's request. But the
factors include such issues as whether the report is an
accusatory document, whether it will circulate charges which
have not yet been brought to public attention, whether any
persons who may incidentally he mentioned will have no other
forums or remedies in which to protect their rights, whether it
relates to a matter of profound public importance or is simply
a private controversy.

Those are the issues that the courts have looked to.
Applying that calculus in this case, Your Ilonor, I believe ther
can be no question that the need of the House of Representative
to receive the information that the grand jury has submitted
to the Court must be considered of supervening importance.

This, obviously, is the judgment of the grand jury
because they submitted the report to the Court.

There is specific precedent. Your Honor may or may
not have been aware of this in your hypothetical to Mr. Wilson,

but in at least one instance a grand jury has made charges
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about a sitting Federal Territorial Judge, who was subject to
impeachment by the llouse of Representatives. The grand jury
requested that its charges be sent to the House of Representati
of the United States for the lHouse to discharge its constitu-
tional function to determine whether the charges were substan-
tiated. That happened in 1911; and the House of Representative
does today, to the best of our knowledge, in its precedents
recognize that as an appropriate measure of cooperation between
the branches of government, which are not at war but in coop-
eration.

The counsel for the Presiden; this morning,

Mr. St. Cléir, has stated that the President has authorized

and directed him to make available to the House any of the in-

formation that the President has submitted for use by the grand
jury, and the question thus arises whether there is any longer

any dispute here.

We state that it is still an important question and
that there still is a supervening need for the grand jury's
request to be observed. As the Court will determine, the
President's directive to counsel may not neccessarily be co-
terminal with the content of what the grand jury has asked this
Court to transmit. Therefore, that decision does not in any
sensc of the case moot the issue that we are before the Court

here to discuss this morning; nor, I suggest, are the constrain
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of Rule 6 of the Federal Rules of Criminal Procedure an
obstacle to granting the grand jury's recquest. That rule
codifies the general condition of secrecy of grand jury proceced
ings. That rule, of course, has never been absolute and there
are exceptions that are cxpressly provided for in the rule and
the decisional law recognizes other exceptions.

The lcarning that can be distilled from the rule and
from the case law, including the decisions such as Judge Bryan'
decision, passing on almost an identical legal question in much
less compelling circumstances, is thét whenever the public
interest to be served is greater in disclosure than it is in
secrecy, the court has the inherent power, which is codified
in Rule 6, to make that grand jury material available.

So counsel have focused on the question whether a
proceeding before the House Judiciary Committce comes within
the ambit of the rule, which talks about releasing grand jury
material for cause preliminarily to or in connection with a

judicial proceeding.

Several points can be made on that subject, Your Honor.

One is that it is unthinkable that in promulgating Rule 6(e)
the Supreme Court or Congress -- in not attemp;ing to modify
or abrogate it while it lay before Congress prior to its effec-
tive date -- intended to cut off the right of a Federal grand

jury which has heard evidence on the most profound issue of
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Federal concern to make that evidence available through the
proper judicial forum to the institution which is explicitly
recognized in the Constitution as having primary responsibility
for passing on evidence of this sort.

Nothing in the rule can be read to say, for example,
that the court has the power to make available grand jury in-
formation in an accident case, where someone slipped on the
sidewalk, because that would involve a judicial proceeding,
but that court and grand jury must stand moot and decline to
make available evidence of this sort to the Committee on the
Judiciary of the House of Representatives.

Beyond that, Your Honor, as the cases that we have
in fact cited in our memorandum, and in fact the citations were

included on the list that we did provide to Mr. Wilson, includ-

this morning, those cases show that what constitutes a judicial
proceeding for purposes of Rule 6(e), even assuming that rule
is somehow working some constraint or may work a constraint on
the Court's power, the scope of the term, judicial procceding,
must be flexibly construecd, as it has been.

We have cited to you and to Mr. Wilson a very recent
decision of the Court of Appeals for the Seventh Circuit saying
that the public interest in disclosing grand jury material was
to be advanced by making this information available to a

Chicago police disciplinary proceeding, in nature of a judicial
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proceceding, although not yet becfore thc courts.,

It is hardly imaginable, Your Honor, that Rule 6
allows a grand jury to make available evidence in a disciplinary
case éf that sort and requires this grand jury in this Court
to ignore the evidence that the grand jury suggests is material
to the inquiry of the House of Representatives.

Beyond that, there have been some discussions of what
constitutes judicial proceedings for one purpose or another.
Kilbourn v. Thompson, of course, was a contempt,écase. We are
concerned here about impeachment, which is specifically recog-
nized in Article I of the Constitution.

The House is given the sole power to impeach and the
Senate is given the sole power to try impeachment. The grounds
for impeachment are the alleged commission of treason, bribery
or other high crimes and misdemeanors.

If the House prefers its charges, the charges are
tried before the Senate sitting as a Court of Impeachment, on
their oaths just as a jury, with the Chief Justice of the
United States presiding.

It would be an unrecasonable and unrealistic construc-
tion of Rule 6(e), we submit, to take the view that within the
broad scope that has been given to that rule to make available
grand jury material where the over-all public interest is bette

served by piercing the normal veil of secrecy, that the
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impeachment process which is of such tremendous importance to
the country may not have access to this material.

Counsel have also raised a question that is of concern
to the Court, of concern to the Government, as well as to them |
and their clients. That is the issue of pretrial publicity and
the c¢ffect that honoring the grand jury's request may have.

It is important in this context, I believe, to take
into account the situation in which we already'find ourselves
and in which we will be inevitably, irrespective of what happens
this morning as a result of these arguments.

Therc has been already a vast amount of publicity.

No one can deny that. The publicity, however, is not of the
kind that has been accusatory or inflammatory or one-sided. All
of the parties to these disputes have had the opportunity to
state their positions and have done so in public forums.

All the Supreme Court has held on the question of
pretrial publicity is not that the Court should endeavor to
get jurors who are ignorant of what is going on in the world
around them. In fact, that might be the worst kind of jury to
have in any case, a jury that was so ignorant that it could be
found that they never read newspapers or never watched televisio

What the Court has said is that the trial judge must
try to impanel a jury of persons who can lay aside any impressio
they may have from what they have heard outside the courtroom

and deccide the case only on the facts in court.

n.

ns
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Nothing that has gone on so far, Your llonor, we be-

lieve, has endangered the ability of this Court at the proper

time to select an adequate and impartial jury that can try the
Defeﬁdants whose counsel are here this morning.

Beyond that, the question of publicity has to some
extent been rendered academic because of the President's state-
ment that he will in fact supply all of the evidence to the
House Judiciary Committece that has becn made available to the
grand jury. So that to the extent that anything in the report
that this Court has received from the grand jury includes that
kind of material, it will be before the louse anyway. To the
extent there are other items, the Court will be in a position
to decide whether they would add so incrementally to the
publicity that the Court should deny the grand jury's request
to make available what it has heard and what it has rcceived.

We finally would say, Your Honor, that it is prematureg
to consider the speculative possibilities about pretrial publi-
city as a ground for suppressing this report, which is a communi-
cation from the grand jury to the Court with certain recommendatf
tions.

As the Court of Appeals for this Circuit has made clea
in accord with the decisions of every Circuit, as, indeed,
Judge Gagliardi has recognized in the case involving
Messrs. Mitchell and Stans, the proper time to assess pretrial

publicity is at the impaneling of the petty jury. That is the
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only time to determine whether pretrial publicity has become
prejudicial and whether that prejudice cannot be cured by
some other remedics, such as a continuance or the normal
method of scrupulously screening the veniremen to determine
whether they can in fact lay aside any impressions they may
have.

It is quite premature, on March the 6th, to suppress
this report, while the llouse of Represcntatives is actively
at work considering this question of vital importance to the
nation, as counsel for the Committee and the minority and
the President have acknowledged today, and to delay these
proceedings, this report until the time of trial, which
Your Honor has indicated will not begin until September.
There is an accommodation between the rights of the Defendants
here and the rights of the people speaking through the grand
jury and speaking through the House of Representatives.

There is no conflict. There is no inevitable
prejudice to the Deféndants. If the Court grants the grand
jury's request that this material be transmitted to the
House forthwith, we submit that the issue of prejudicc may
well, as the Court of Appeals has said, in Jones v. Gasch,
evaporate by the time the Court actually proceeds to impanel

a jury for these Defendants.
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THE COURT: Thank you, Mr. Lacovara.

In view of the conference we had at the bench a
while ago, I am going to recess for lunch until a quarter
after two, so you gentlemen can get together in the meantime,

MR. LACOVARA: Thank you, Your Honor.

(Whereupon at 12:40 p.m., the hearing was recessed

pursuant to reconvening at 2:15 p.m. of the same day.)
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MR, STEIN: Yes, sir,

MR, WELSON: Your Hemoxr, I hope that you will accept
res that in our failure to prepare something is not
| to be a discourtesy to the Cours.
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THFE. COURT: You know the Court has offered
you to inspect it, that is corvect, ism't it?

MR, GREEN: X understand that, Your Homer.
THE COURT: All right. Anybody else?
Sidney Dickstein on behalf of

to anyomne under circumstances which we have not seem it or the
material, but the prosecution and the Court have
THE COURT: Thamk you.

held for us.
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report to anyome but yourself, of course, you understand.

MR. BRAY: Paxdon me, Your Honor. We memtioned yester-
day ome caveat,

THE COURE: The one exception was your eliemt.

MR, BRAY: That is correct.

THE COURT: Warn him, tell him he is not to disclose
it to anyone, any part or all of it. You will have a right to

pies available todsy for service om counsel if they wish
to receive it.
MR, WILSON: Your Homor, may I supplement my remarks?
THE COURT: Yes, sir.,

MR. WILSON: The response which I made to your inguiry
as to whether we had anything was istended to be limited to a
courteous response that we didn't prepare anything. I @14 not
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to make. Ave you ready
THE SOUNY: Yos, T would like to hear it.

memt of My, He is a good lawyer, he made a good

it's the first time I heard him make an arg ¢t and

I know what we are in for now from here on out throughout the

a listle, &f T may.
reval by any court, is that not whet you said, Mr. Lacovara?
HR. LACOVARA: X balieve the record will show that I
ies to submit and file reports.
case wvhich we cited,
Sammond v. Browa, it is relied upen by the Distriect Judge -~
that is in our letter, Your Homer ~- on Page 345 of 23 ¥. Supp.
sion in its entirety.
I could continue on with a mumber of other
for-one, but at least T can show some cases and I hope as many




- FOIA # 58707 & 58708 (URTS 16380) Docld: 70105980 Page 84

71
28 he could that Judge Weinfeld, who as we all know is ome of
How, if I wvander away from Mr. Lacovara for a moment

» 14 instances reports had been

like to have the record show what I am suve
ident to all counsel, on Page 869 of 111 ¥, Supp.

jame 14 in nember filed im the past

enged and were permitted te go by defawlt.®
I want to discuss with him Judge Poff’'s remarks on the fleor
of the House. I don't know whether Mr, Lacovars got this frem
@ Congressional Record so late that he wasn’t able to read the
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upen but I have got them here.
Let we tell you what Judge Poff says these cases held.

3 by grand

hts cases in which the issue was as to waht protection a
. of what they say is the oldest and perhaps best known
half a doszem lines and then says:
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respondents have not been extended te Grand Jury
reports.”

This is the only thing it said, Yow even as
enthunastic an advocate that I am, Your Homor, I wouldn't styet
in which we are making it. This is a generalization and that
this unlicensed conclusion whon he was
through the House. That case is im 363 0.8,

"As the Court noted in Hamnah the Grand Jury

merely investigates and repowts.”

There is absolutely neo
problem which you have here today.

How as far as the Gaylor case )l I dom'e
to rest with the one sentemce you read in Gaylox.
' you could ever think of, I don't have to

I always learned when the Court is with




FOIA # 58707 & 58708 (URTS 16380) Docld: 70105980 Page 87

dictun, There isn't 2 ward in that case that is comtrelling ia
As far as the state prosecutions

red to death of having the Semate wit
Chief Justice, which was & good idea. But it was ia
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Is this 2 judicial pr
ing? Thexe isn't the slightest
ie a legislative proseceding.
a fair trial, a thing that Your Homor is very apprehensive of,
want to guard against the possibility of the opposite cocurring.
rt or otherwise do aot halp
have to be decided ad hee.
thew snd the law as the Court gives them whigh is
ate question and te which 99 times cut of a hundred you
of an ordinary orimisal case, could mean an entirely differsat
here is a perseon in this reom who will not iadulge in
reme hyperbole in saying that the publicity in this
began ~— unless it wvas the oreation of the aarth en the fivst
 sewon days, T am not sure, T sownd like Semator Irvin and I
doa'‘t want to.

o I am not geing to wear Your Hemor with mere about
ial publizity from the pelat of ¥r, Lacovawa, I want $o
I an glad they
ights T vant to talk
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: individual, a fine lawyer,
IS S D56 Shsusnuts Shek it e
This is understandable.

ices of the members of Congress
g on the Committee and try as they may thers are
% it te this, the five named individuals, I don't ques-
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suit ease. And I am not saying anything wrong with it, I am
just saying it can't be helped in a case of this size.
ing what they are yusning down and they can't be given a sentence
Mr, Doar to say im all geod faith that the staff is going to
| nly if necessary just can't happen, that is all.

Then I wrote down his precise words: “I camnot
think Mr, Dear put Your Homor im a terrifée spet
whes he told you that. You are now charged with the representa-
tion of the louse of Represemntatives Committee that there is a
bility - let me state it at the lowest rung of the Iladder
- because T den‘t want “ exagerate,
lity that this will leak. He meedn’t talk
if it leaks it wen't hurt ue, It is bound

to hurt us. ,
ind if we ave not deing anything else today, if we're

we are waking a record that if this does leak and it does

the basis of a very
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28
| He has built arn impeachment
¢lause. He hasn't found it rat to do that but with
high most favered, if I could use that term, p
because he has been on the Committee for the Pederal Rules, he
t case you don't have to pay any attention to this
Rule 6(=), is vhat he is saying. ¥He is saying this proceeding
of Congress are to be thrown to the wind to

than I do

this purpose.
I hope, and
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o
ident has a lot at stake in this matter? He doesn’t
have a serious cbjection, it appears to me, to twurning this
over vhatever I have to the Committe

Your Homor, you put me on the spot.

THR COURT: I put you on a good spot.

HR. WILSON: You know it is not the first time I have
been on the spot.

The answer isthe same onme I sade to you in chambers
on Tuesday. I don't care what the pesition of the White House
is, I an not working for the White Nouss, T am working for
Haldeuan and Ehriichwan and 1f T think that is in their best
on several cccasions alveady.

THE COURY: I am not eritieizing you, I am just

MR, WILSON: That is all right, that is somebody else's
problem not mine,

This idea that matters befere a Grand Jury dom't inmel
Tom will forgive me if X put a little icing on thé eake,
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If a document

report and when it selacte:

the

Can we see that?

YHE COURT: I dem't think T cen answer that question.
You fesl like I 4id about the White House.

You know, I ¢ k you and I learned this

I can't imagine that My, Jemmer is really
Be iz an advecats, he is 2 good lawyer, but vhem

he drags in the idea that documents before a Grand Jury
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with me as you always are, but ¥ may have another case or two
I would like to memtion before I sit down.

You know, Pramk and I watch everything that goes om
in the gourtroom that we can. You had 433 .24 up on the bemch
this morning. ¥We wondered why. The only thing we could find
iz theve that is zelevant is U.S. v, Noward, Page 1, Did I

I domn't believe I had to mention
snts from the Grand Jury. I guess you had in
56 Texrm Grand Jury 239 F.24, 263, I will
“Where a Grand Jury twned over to third persoms
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