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UNITED STATES DISTRICT COURT  
FOR THE DISTRICT OF MARYLAND 

 
Baltimore Division 

 
 

JASON LEOPOLD, 
 
  PLAINTIFF 
 vs. 
 
ARIANE CERELENKO, et al., 
 
  DEFENDANTS 
 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
Judge _____________ 
Civil Action No. ____________ 
 

 
MOTION FOR A WRIT OF MANDAMUS, DECLARATORY JUDGMENT, AND 

PERMANENT INJUNCTION 
 
 

INTRODUCTION AND STATEMENT OF FACTS 

Plaintiff Jason Leopold is an investigative reporter covering a wide-range of issues, including 

Guantanamo, national security, counterterrorism, civil liberties, human rights, and open 

government. His reporting has been published in The Guardian, The Wall Street Journal, The 

Financial Times, Salon, CBS Marketwatch, The Los Angeles Times, The Nation, Truthout, Al 

Jazeera English and numerous other domestic and international publications. Currently, he is a 

contributor to Al Jazeera America and is the editor-at-large for The Public Record.   

Mr. Leopold seeks access to the public financial disclosure statements (Form 278) of former 

National Security Agency (NSA) Director Keith Alexander as part of a news report he is writing 

for distribution to the general public.  Mr. Leopold sought access to these records pursuant to the 

Ethics in Government Act of 1978 (“EGA”), 5 USC app. § 101, et seq., by submitting a 

completed Form OGE 201 to the NSA. The NSA responded by letter dated July 23, 2014, stating 

that it would not produce Alexander’s financial disclosure forms. (Ex. A.) 
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Because the NSA wrongfully withheld these records, Mr. Leopold brings this action to 

compel the NSA and the appropriate agency official to perform their duty to process his request 

pursuant to the EGA and produce the disclosure statements without further delay.  On 

information and belief, the responsible agency official is Defendant Ariana Cerelenko, Deputy 

General Counsel (Litigation & Management) for the National Security Agency (NSA), who is 

currently the Designated Agency Ethics Official (DAEO) for the NSA.  Mr. Leopold further 

seeks a declaration that Defendants have violated the EGA. 

 
JURISDICTION 

Pursuant to 28 USC § 1361, the federal district courts are granted original jurisdiction to hear 

actions in the nature of a petition for a writ of mandamus seeking to compel an officer or 

employee of the United States to perform a duty owed to the plaintiff.   

 

NATURE OF THE RELIEF REQUESTED 

Mr. Leopold seeks a writ of mandamus, a permanent injunction, and a declaratory judgment.  

District courts have the authority to issue both declaratory and injunctive relief in mandamus 

actions arising under § 1361. See Starnes v. Schweiker, 715 F.2d 134, 142 (4th Cir. 1983), cert. 

granted and vac’d on other grounds sub nom. Heckler v. Starnes, 467 U.S. 1223 (1984). 

 

ARGUMENT 

I. Writ of Mandamus 

A. The standard for issuing a writ of mandamus 

The party seeking a writ of mandamus must show: (1) that he has the clear legal right to the 

relief sought; (2) that the respondent has a clear legal duty to do the particular act requested; and 

(3) that no other adequate remedy is available. See In re First Fed. Sav. & Loan Ass’n of 
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Durham, 860 F.2d 135, 138 (4th Cir. 1988); Asare v. Ferro, 999 F. Supp. 657, 659 (D. Md. 

1998). 

Mandamus is available to compel the performance of a “ministerial duty,” meaning a duty 

for which “there is no room for the exercise of discretion . . . the performance being required by 

direct and positive command of the law.”  Plato v. Roudebush, 397 F. Supp. 1295, 1304 (D. Md. 

1975), quoting 52 Am.Jur.2d Mandamus § 80, at 403 (1970) (ellipsis in original).  “However the 

standards are phrased, the critical issue underlying the writ of mandamus is whether the 

defendant has a duty to do a particular act, or, if he has discretion to choose among different 

courses of action, whether he has acted within that range of discretion.”  Plato, 397 F. Supp. at 

1305. 

 

B. Mr. Leopold has a right to the relief sought 

1. Mr. Leopold has fulfilled the statutory requirement for obtaining the report 

The EGA provides that “each agency” and “each supervising ethics office” in the executive 

branch shall “permit inspection of such report by or furnish a copy of such report to any person 

requesting such inspection or copy.”  5 USC app. § 105(b).  In order to obtain a copy of the 

report, a member of the public must submit a “written application” – the OGE 201 form.  Mr. 

Leopold submitted an OGE 201 form and therefore has fulfilled the statutory requirements to 

obtain the requested records. 

 

2. The agency’s action is reviewable 

Pursuant to the Administrative Procedure Act (APA), 5 U.S.C. § 551 et seq., Mr. Leopold 

seeks review of the decision to withhold the public financial disclosure reports of Keith 

Alexander.  The APA provides for judicial review of final agency actions. See Regional Mgmt. 

Corp. v. Legal Servs. Corp., 186 F.3d 457, 461 (4th Cir. 1999)(the APA “provides the generally 
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applicable means for obtaining judicial review of actions taken by federal agencies.”) “Agency 

actions” are defined to include “the whole or a part of an agency rule, order, license, sanction, 

relief, or the equivalent or denial thereof, or failure to act[.]” 5 U.S.C. § 551(13).  However, 

judicial review may not be had where: “(1) statutes preclude judicial review; or (2) agency action 

is committed to agency discretion by law.”  5 USC § 701(a).  Neither of these exceptions applies 

here, and the agency action is therefore judicially reviewable. 

 

i. The EGA does not preclude judicial review 

The Supreme Court has instructed that there is a “presumption favoring judicial review of 

administrative action” which can be overcome only when there is “clear and convincing 

evidence” that “congressional intent to preclude judicial review is fairly discernible in the detail 

of the legislative scheme.”  Block v. Community Nutrition Institute, 467 U.S. 340, 349-51 (1984). 

(internal quotation marks omitted).  Accord Electricities of North Carolina, Inc. v. Southeastern 

Power Administration, 774 F.2d 1262, 1266 (4th Cir. 1985) (“Agency actions are presumptively 

subject to judicial review except where Congress manifests its intent to preclude such review.”)  

Therefore, in determining whether a particular statute precludes judicial review, either entirely or 

as to a particular class of individuals, a court is to look not only at the statute’s express language, 

but also “the structure of the statutory scheme, its objectives, its legislative history, and the 

nature of the administrative action involved.”  Block, 467 U.S. at 345.   

There is no language in the EGA expressly prohibiting judicial review of the failure to 

furnish to the public a copy of a public financial disclosure statement.  Indeed, precluding 

judicial review of an agency’s failure to make available a copy of the public financial disclosure 

statement would undermine one of the central purposes of the EGA, which was enacted “to 

preserve and promote the integrity of public officials[.]”  P.L. 95-521, 92 Stat. 1824 (Oct. 26, 
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1978).  It can hardly be said that insulating from review an agency’s wrongful withholding of a 

public financial disclosure report would “preserve and promote the integrity of public officials.” 

The legislative history also confirms that the specific provisions governing public financial 

disclosure were not intended to preclude judicial review.  The Senate committee considering the 

bill that would become the EGA reported that: 

 
“1) Public financial disclosure will increase public confidence in 
the government. Numerous national polls of voter confidence in 
officials of the Federal government, and the low turnout of voters 
in recent elections, were cited for the proposition that public 
confidence in all three branches of the Federal government has 
been seriously eroded by the exposure, principally in the course of 
the Watergate investigation, of corruption on the part of a few 
high-level government officials. Public financial disclosure was 
seen as an important step to take to help restore public confidence 
in the integrity of top government officials, and, therefore, in the 
government as a whole. 
 
(2) Public financial disclosure will demonstrate the high level of 
integrity of the vast majority of government officials. Only a very 
small fraction of a percent of all government officials have ever 
been charged with professional impropriety. 
 
(3) Public financial disclosure will deter conflicts of interest from 
arising. Disclosure will not tell an official what to do about outside 
interests; it will ensure that what he does will be subject to public 
scrutiny. 
 
(4) Public financial disclosure will deter some persons who should 
not be entering public service from doing so. 
 
Individuals whose personal finances would not bear up to public 
scrutiny, whether due to questionable sources of income or a lack 
of morality in business practices, will very likely be discouraged 
from entering public office altogether, knowing in advance that 
their sources of income and financial holdings will be available for 
public review. 
 
(5) Public financial disclosure will better enable the public to judge 
the performance of public officials. By having access to financial 
disclosure statement, an interested citizen can evaluate the 
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official’s performance of his public duties in light of the official's 
outside financial interests.” 

Duplantier v. United States, 606 F.2d 654, 668 n.30 (5th Cir. 1979), quoting S.Rept. 95-170, 

95th Cong., 1st Session 21-22 (1977).  None of these purposes provide even the slightest 

indication that Congress intended to preclude judicial review of an agency’s decision to withhold 

a disclosure report.  To the contrary, judicial review of wrongfully withheld disclosure 

statements would foster greater confidence in institutions of government, would ensure public 

scrutiny of agency officials, and would deter individuals who should not be entering public 

service from accepting an office which has wrongly been deemed to be exempt from EGA’s 

disclosure provisions.  

 
ii. The EGA does not commit the disclosure of public financial records to 

agency discretion. 

The public disclosure provision of the EGA is not discretionary at all, but instead mandates 

disclosure: “Except as provided in the second sentence of this subsection, each agency . . . shall, 

within thirty days after any report is received under this title [5 USCS Appx. §§ 101 et seq.] by 

such agency . . . permit inspection of such report by or furnish a copy of such report to any 

person requesting such inspection or copy.”  5 USC app. § 105(b)(1) (emphasis added).  The 

only provision in 5 USC app. § 105(b) that arguably involves agency discretion relates to waiver 

of copying fees, but that provision is not at issue here.  5 USC app. § 105(b)(1) (“A copy of such 

report may be furnished without charge or at a reduced charge if it is determined that waiver or 

reduction of the fee is in the public interest.”)  Thus, the EGA does cannot be said to commit to 

agency discretion the decision to withhold public financial disclosure reports.  Indeed, EGA 

guidance specifically notes this lack of discretion: “These [SF-278] reports are available under 

the Ethics in Government Act, not the Freedom of Information Act (FOIA), so their release does 

not involve the discretionary determinations required by FOIA.”  (Ex. B at 4-13.) 
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3. Mr. Leopold has standing 

Under the APA, any person “adversely affected or aggrieved by agency action within the 

meaning of a relevant statute” has the right to seek federal court review.  5 U.S.C. § 702.  The 

Supreme Court has instructed that statutory standing under the APA review provision turns on 

“whether the interest sought to be protected by the complainant is arguably within the zone of 

interests to be protected or regulated by the statute[.]”  Association of Data Processing Serv. 

Orgs., Inc. v. Camp, 397 U.S. 150, 153 (1970).  Additionally, a prerequisite to review under the 

APA, as in any case, is that the party satisfy the threshold constitutional requirements of Article 

III.  Motor Coach Industries, Inc. v. Dole, 725 F.2d 958, 963 (4th Cir. 1984).   

Mr. Leopold clearly satisfies both the constitutional and prudential standing requirements in 

this case.  By failing to provide the requested records, Defendant has caused Mr. Leopold an 

“informational injury.”  The Supreme Court has repeatedly recognized that this type of injury 

may be concrete enough to satisfy both constitutional and prudential concerns.  For example, in 

Federal Election Commission v. Akins, 524 U.S. 11, 21 (1998), the Supreme Court held that a 

group of voters had standing to challenge the FEC’s refusal to enforce a disclosure statute 

against a political committee which had refused to make required information public.  In Public 

Citizen v. Department of Justice, 491 U.S. 440, 449 (1989), the Supreme Court found that 

plaintiff had standing to challenge the failure to disclosure information under the Federal 

Advisory Committee Act. And in Havens Realty Corp. v. Coleman, 455 U.S. 363, 373-374 

(1982), the Supreme Court found standing based on failure to provide information about housing 

availability.       

Mr. Leopold seeks Alexander’s financial disclosure statements in order to write a news story 

about the former NSA Director’s financial interests while he was in office.  The recently-retired 

Alexander has become a cybersecurity consultant, and questions have arisen as to whether he 

improperly used his government position for personal financial gain.  (See Ex. C, D.)  As a 
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journalist attempting to inform the public about financial ties which may affect trust in the 

integrity of government, Mr. Leopold is clearly within the zone of interests contemplated by the 

EGA.  Thus, Mr. Leopold has standing to bring this action. 

  
C. Defendants have a clear legal duty to provide Keith Alexander’s public financial 

disclosure reports upon request 

Keith Alexander was required to file a public disclosure report because he had a pay grade of 

O-7 or above (4 star generals have a pay grade of O-10). See 5 USC app. § 101(f).  Additionally, 

under 5 USC App. § 101(b)(1), Alexander was required to have filed a report five days after his 

nomination to be the head of CYBERCOM, a position for which Senate confirmation was 

required.  The letter denying Mr. Leopold’s request does not contend otherwise, but instead cites 

two provisions of law which, it is argued, permit withholding of the reports – the National 

Security Agency Act of 1959, 50 USC § 36051; and § 105 of the EGA. 

  Under 50 USC § 3605(a), “nothing in this Act or any other law (including, but not limited 

to, the first section and section 2 of the Act of August 28, 1935 (5 U.S.C. 654)) shall be 

construed to require the disclosure of the organization or any function of the National Security 

Agency, of any information with respect to the activities thereof, or of the names, titles, salaries, 

or number of the persons employed by such agency.”  However, Mr. Leopold’s request does not 

seek the disclosure of the organization, function, or activities of the NSA or the names, titles, 

salaries, or number of persons employed by the NSA.  Instead, he seeks the public financial 

disclosure statement of a former director of the NSA.  The National Security Agency Act, by its 

own terms, does not apply to Mr. Leopold’s request.  If the court were to find that the NSA Act 

does apply, it would necessarily follow that all NSA employees’ public disclosure forms could 

be withheld, and this would render superfluous the provision of the EGA, discussed below, 

which authorizes the President to exempt from public disclosure particular NSA employees’ 

                                                
1 The letter erroneously cites to the previous codification of the statute, 50 USC § 402 note 6. 
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public disclosure reports. Dastar Corp. v. Twentieth Century Fox Film Corp., 539 U.S. 23, 35 

(2003) (“A statutory interpretation that renders another statute superfluous is of course to be 

avoided.”) 

The EGA provides, “[T]his section does not require public availability of a report filed by 

any individual in the . . . National Security Agency . . . if the President finds or has found that, 

due to the nature of the office or position occupied by such individual, public disclosure of such 

report would, be2 revealing the identity of the individual or other sensitive information, 

compromise the national interest of the United States; and such individuals may be authorized, 

notwithstanding section 104(a) [5 USCS Appx. § 104(a)], to file such additional reports as are 

necessary to protect their identity from public disclosure if the President first finds or has found 

that such filing is necessary in the national interest[.]”  5 USC app. § 105(a)(1). 

The letter denying Mr. Leopold’s request for financial disclosure statements did not indicate 

that the President had in fact made a finding that, due to the nature of the office or position of the 

Director of the National Security Agency,3 public disclosure of such report would, by revealing 

the identity of the individual or other sensitive information, compromise the national interest of 

the United States.  Instead, the letter simply cites the exemption provision of the statute.  It is not 

the case, however, that 5 USC app. § 105(a)(1) automatically exempts every employee of the 

NSA from the public disclosure requirement, and hundreds of NSA employees annually file 

publicly available financial disclosure forms.  (Ex. E at 4.)  Absent evidence of a waiver, public 

disclosure is required.    

 

 

                                                
2 So in original.  Should probably be “by”. 
3 The Director of the National Security Agency also serves as the Chief of the Central Security 
Service and Commander of U.S. Cyber Command.  The letter did not indicate that either of these 
positions had been exempted by the President. 
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D. No other adequate remedy is available 

Aside from the relief being sought in the present action, there is no other way for Mr. 

Leopold to obtain a copy of the records he seeks. 

 

II. Declaratory and Injunctive Relief 

With certain exceptions not relevant here, the Declaratory Judgment Act provides that “[i]n a 

case of actual controversy within its jurisdiction . . . any court of the United States, upon the 

filing of an appropriate pleading, may declare the rights and other legal relations of any 

interested party seeking such declaration, whether or not further relief is or could be sought.”  28 

USC § 2201(a).  The Supreme Court has approved, in cases where the agency’s action is final, 

“suits under the Declaratory Judgment Act and the Administrative Procedure Act challenging 

final agency action[.]”  Abbott Labs. v. Gardner, 387 U.S. 136, 148 (1967), abrogated in part on 

other grounds, Califano v. Sanders, 430 U.S. 99 (1977). 

When a plaintiff demonstrates an agency pattern or practice of refusing to disclose records to 

which he is entitled, both declaratory and injunctive relief may be available.  Payne Enterprises, 

Inc. v. United States, 837 F.2d 486, 494-95 (D.C. Cir. 1988)(FOIA case); Hajro v. United States 

Citizenship & Immigration Servs., 832 F. Supp. 2d 1095, 1120 (N.D. Calif. 2012) (order 

permanently enjoining agency pattern or practice in FOIA case). 

In this case, Mr. Leopold seeks declaratory and injunctive relief to establish his right to 

obtain public financial disclosure reports of any current or former Director of National Security.  

Mr. Leopold intends to submit a request for the financial disclosure statements of current 

Director of National Security Michael Rogers, but has not done so yet because the agency’s 

position, articulated in the denial letter, would render such a request futile.  The letter sent to Mr. 

Leopold makes clear the NSA’s position that the agency is effectively immune from the public 

disclosure provisions of the EGA.   Prospective relief, in the form of declaratory judgment and a 
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permanent injunction, would finally resolve the issue and obviate the need for Mr. Leopold to 

return to court for each request he submits in the future. 

 

CONCLUSION 

For the foregoing reasons, Mr. Leopold respectfully requests the Court grant this motion and 

issue a writ of mandamus, permanent injunction, and declaratory judgment.  

 
Respectfully Submitted, 
 
__/s/ Jeffrey Light_______________ 
     Jeffrey L. Light 
     Bar #19141 
     1712 Eye St., NW 
     Suite 915 
     Washington, DC 20006 
     (202)277-6213 
     Jeffrey.Light@yahoo.com 
 
     Counsel for Plaintiff 


