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RONITAȱMCCOLLEY,

PlaintiffȬCounterȬClaimantȬCounterȬDefendantȬAppellee,

v.

COUNTYȱOFȱRENSSELAER,

DefendantȬCrossȬClaimantȬCounterȬClaimantȬAppellant,

MICHAELȱRILEY,ȱINVESTIGATOR,ȱindividuallyȱandȱ
asȱagent,ȱservantȱand/orȱemployeeȱofȱtheȱCountyȱofȱRensselaer,

DefendantȬAppellant.*

____________________

Before:ȱCALABRESI,ȱPOOLER,ȱandȱRAGGI,ȱCircuitȱJudges.

* The Clerk of the Court is directed to amend the caption as set out above.



TheȱCountyȱofȱRensselaerȱandȱRensselaerȱCountyȱDrugȱ&ȱGangȱTaskȱForce

InvestigatorȱMichaelȱRileyȱappealȱfromȱaȱjudgmentȱofȱtheȱUnitedȱStatesȱDistrict

CourtȱforȱtheȱNorthernȱDistrictȱofȱNewȱYorkȱ(LawrenceȱKahn,ȱJ.)ȱdenying

summaryȱjudgmentȱonȱtheirȱclaimȱofȱqualifiedȱimmunityȱforȱpurportedȱviolations

ofȱtheȱFourthȱAmendmentȱandȱstateȱtortȱlawȱbasedȱuponȱomissionsȱfromȱRiley’s

applicationȱforȱaȱsearchȱwarrantȱofȱRonitaȱMcColley’sȱresidence.ȱȱWeȱconclude

thatȱdisputedȱmaterialȱfactsȱunderlieȱtheȱdenialȱofȱqualifiedȱimmunity.ȱȱ

Dismissedȱforȱlackȱofȱjurisdiction.ȱȱJudgeȱCalabresiȱconcursȱinȱaȱseparate

opinion,ȱandȱJudgeȱRaggiȱdissentsȱinȱaȱseparateȱopinion.

____________________

CRYSTALȱR.ȱPECK,ȱBailey,ȱKelleherȱ&ȱJohnson,ȱP.C.,
Albany,ȱNY,ȱforȱAppellants.

GENNAROȱDOMINICKȱCALABRESEȱ(TerenceȱL.
Kindlon,ȱonȱtheȱbrief),ȱKindlonȱShanksȱ&ȱAssociates,
Albany,ȱNY,ȱforȱAppellee.

POOLER,ȱCircuitȱJudge:

TheȱCountyȱofȱRensselaerȱ(“Rensselaer”)ȱandȱRensselaerȱCountyȱDrugȱ&

GangȱTaskȱForceȱ(“TaskȱForce”)ȱInvestigator,ȱMichaelȱRileyȱ(“Riley”),ȱappeal

fromȱaȱjudgmentȱofȱtheȱUnitedȱStatesȱDistrictȱCourtȱforȱtheȱNorthernȱDistrictȱof
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NewȱYorkȱ(LawrenceȱKahn,ȱJ.)ȱdenyingȱsummaryȱjudgmentȱonȱtheirȱclaimsȱof

qualifiedȱimmunityȱforȱpurportedȱviolationsȱofȱtheȱFourthȱAmendmentȱandȱstate

tortȱlawȱbasedȱuponȱomissionsȱmadeȱbyȱRileyȱinȱtheȱapplicationȱforȱaȱsearch

warrantȱofȱRonitaȱMcColley’sȱhome.ȱȱWeȱconcludeȱthatȱdisputedȱmaterialȱfactual

issuesȱunderlieȱtheȱdistrictȱcourt’sȱdenialȱofȱqualifiedȱimmunity,ȱandȱthusȱdismiss

theȱappealȱforȱlackȱofȱjurisdiction.ȱȱ

BACKGROUND

I.

RonitaȱMcColleyȱ(“McColley”),ȱaȱmotherȱwithȱnoȱcriminalȱhistoryȱor

connectionȱtoȱcriminalityȱandȱanȱemployeeȱatȱtheȱCenterȱforȱDisabilityȱServicesȱin

Albany,ȱNewȱYork,ȱlivedȱwithȱherȱyoungȱdaughterȱinȱtheȱfirstȱfloorȱapartmentȱof

396ȱFirstȱStreetȱinȱTroy,ȱNewȱYork,ȱsinceȱ2003.ȱȱOnȱJulyȱ3,ȱ2008,ȱatȱapproximately

6:00ȱa.m.,ȱMcColleyȱwasȱawokenȱinȱherȱhomeȱbyȱtheȱsoundȱofȱtheȱCityȱofȱTroy

PoliceȱDepartmentȱEmergencyȱResponseȱTeamȱ(“ERT”)ȱknockingȱdownȱherȱdoor

andȱtheȱexplosionȱofȱaȱflashȬbangȱgrenade.ȱȱDressedȱinȱallȱblack,ȱwearingȱface

masks,ȱandȱcarryingȱautomaticȱweapons,ȱtheȱmembersȱofȱtheȱERTȱscreamedȱfor

McColleyȱtoȱgetȱonȱtheȱfloor,ȱbutȱasȱthereȱwasȱnotȱenoughȱspaceȱforȱherȱtoȱlieȱon

theȱfloor,ȱaȱmemberȱofȱtheȱERTȱinsteadȱshovedȱMcColleyȱfaceȱdownȱontoȱherȱbed.
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ȱAsȱsheȱhadȱbeenȱrousedȱfromȱsleep,ȱMcColleyȱwasȱcladȱinȱonlyȱaȱtȬshirtȱand

underwear.ȱȱSheȱrepeatedlyȱrequestedȱtoȱcoverȱherselfȱbutȱwasȱrepeatedlyȱdenied.

ȱTheseȱeventsȱtookȱplaceȱunderȱtheȱauthorizationȱofȱaȱnoȬknockȱsearchȱwarrant

securedȱbyȱRileyȱonȱJuneȱ27,ȱ2008.ȱȱ

InȱconnectionȱwithȱaȱdrugȱinvestigationȱinȱTroy,ȱRileyȱsubmittedȱaȱsearch

warrantȱapplicationȱtoȱobtainȱfourȱwarrantsȱtoȱsearchȱfourȱresidencesȱwithinȱthe

city,ȱincludingȱMcColley’sȱhome.ȱȱTheȱapplicationȱwasȱbasedȱuponȱinformation

receivedȱfromȱaȱconfidentialȱinformantȱ(“CI”).ȱȱOnȱJuneȱ23,ȱ2008,ȱthisȱCI,ȱwhoȱhad

performedȱfourȱcontrolledȱbuysȱforȱtheȱRensselaerȱCountyȱDrugȱandȱGangȱTask

Forceȱinȱtheȱpast,ȱcontactedȱRiley,ȱadvisingȱhimȱthatȱheȱcouldȱpurchase

crackȬcocaineȱfromȱanȱindividualȱidentifiedȱasȱ“Sport.”ȱȱRileyȱandȱotherȱmembers

ofȱtheȱTaskȱForceȱsetȱupȱaȱcontrolledȱbuy,ȱwherebyȱtheȱCIȱpurchased

crackȬcocaine.ȱȱOnȱJuneȱ25,ȱ2008,ȱtheȱCIȱagainȱcontactedȱRiley.ȱȱHeȱtoldȱRileyȱthat,

onȱtheȱpreviousȱday,ȱheȱhadȱbeenȱtakenȱtoȱtheȱfirstȱfloorȱapartmentȱofȱ396ȱFirst

Street—ȱMcColley’sȱhome—toȱpurchaseȱcrackȱfromȱSport.ȱȱȱTheȱCIȱfurther

indicatedȱthatȱaȱdrugȱdealerȱheȱhadȱknownȱforȱyears,ȱ“Stink,”ȱwasȱalsoȱpresentȱat

396ȱFirstȱStreetȱandȱusedȱaȱKingȱofȱHeartsȱplayingȱcardȱtoȱremoveȱcocaineȱfromȱa

scale.ȱȱTheȱCIȱalsoȱnotedȱthereȱwasȱaȱthirdȱmaleȱthatȱheȱdidȱnotȱknowȱinȱthe
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apartment.ȱȱTheȱinitialȱreportȱfromȱtheȱCIȱandȱtheȱrelatedȱaffidavitȱbyȱRileyȱmade

noȱmentionȱofȱaȱwomanȱbeingȱpresentȱinȱtheȱapartment.ȱȱThoughȱtheȱCIȱindicated

thatȱheȱpurchasedȱdrugsȱatȱ396ȱFirstȱStreetȱonȱtheȱsingularȱoccasionȱheȱhad

visited,ȱtheȱTaskȱForceȱidentifiedȱtheȱapartmentȱasȱaȱ“stashȱhouse.”ȱȱ

Inȱadditionȱtoȱtheȱinformationȱsurroundingȱ396ȱFirstȱStreet,ȱtheȱCIȱtold

RileyȱaboutȱthreeȱlocationsȱinȱTroyȱthatȱwereȱmaintainedȱbyȱStinkȱand

Sport—eachȱofȱtheirȱtwoȱresidencesȱandȱanȱapartmentȱleasedȱtoȱTanishaȱBruce,

whoȱreportedlyȱsoldȱ“approximatelyȱoneȱhundredȱgramsȱofȱmarijuanaȱperȱweek”

providedȱbyȱStink.ȱȱTheȱCIȱinformedȱRileyȱthatȱheȱhadȱvisitedȱBruce’sȱapartment

overȱtwentyȱtimesȱthroughoutȱtheȱcourseȱofȱtheȱpreviousȱsixȱmonthsȱwithȱStink

andȱthatȱStinkȱhadȱmadeȱdrugȱdealsȱonȱeachȱoccasion.ȱȱUponȱRileyȱaskingȱtheȱCI

whetherȱStinkȱhadȱ“custodyȱandȱcontrol”ȱofȱtheȱapartmentȱatȱ396ȱFirstȱStreet,ȱthe

CIȱresponded,ȱ“Yes.”ȱȱTheȱCIȱapparentlyȱdidȱnotȱdescribeȱtheȱfactsȱfromȱwhichȱhe

wasȱableȱtoȱcomeȱtoȱthisȱconclusionȱbasedȱonȱonlyȱoneȱvisitȱtoȱ396ȱFirstȱStreet,

merelyȱindicatingȱthatȱasȱtoȱ396ȱFirstȱStreet,ȱBruce’sȱapartment,ȱandȱStink’sȱown

apartment,ȱStinkȱ“comesȱandȱgoesȱasȱheȱpleases.”ȱȱ

Onȱtheȱsameȱday,ȱRileyȱconductedȱdriveȬbysȱofȱeachȱofȱtheȱfourȱlocationsȱin

orderȱtoȱhaveȱtheȱCIȱidentifyȱthem.ȱȱAfterȱtheȱCIȱhadȱidentifiedȱ396ȱFirstȱStreet,
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Rileyȱandȱhisȱsupervisor,ȱInvestigatorȱArthurȱHyde,ȱdirectedȱundercoverȱofficers

inȱbothȱstationaryȱandȱdriveȬbyȱsurveillanceȱonȱtheȱapartment.ȱȱNoȱnarcoticsȱor

otherȱcriminalȱactivityȱwasȱwitnessedȱduringȱtheȱsurveillance.ȱȱȱBecauseȱthe

residencesȱwereȱlocatedȱinȱaȱhighȱcrimeȱarea,ȱtheȱstationaryȱsurveillanceȱwasȱnot

conductedȱforȱextendedȱperiodsȱofȱtime.ȱȱFollowingȱtheȱidentificationȱofȱ396ȱFirst

Streetȱandȱpriorȱtoȱhisȱapplicationȱforȱaȱsearchȱwarrant,ȱutilizingȱaȱLexisȱNexis

searchȱandȱthenȱrunningȱaȱcriminalȱbackgroundȱcheck,ȱRileyȱdeterminedȱthat

McColleyȱwasȱtheȱresidentȱatȱthatȱaddress,ȱthatȱsheȱhadȱnoȱcriminalȱhistory,ȱand

thatȱsheȱhadȱaȱyoungȱchild.ȱȱ

OnȱJuneȱ27,ȱ2008,ȱRileyȱsubmittedȱanȱapplicationȱforȱaȱsearchȱwarrantȱfor

396ȱFirstȱStreetȱtoȱJudgeȱTurnerȱofȱtheȱCityȱofȱTroyȱCriminalȱCourt.ȱȱTheȱsame

affidavitȱwasȱofferedȱinȱsupportȱofȱsearchȱwarrantsȱforȱeachȱofȱtheȱlocations

identifiedȱbyȱtheȱCI.ȱȱRileyȱidentifiedȱtheȱinformationȱprovidedȱbyȱtheȱCIȱasȱthe

basisȱforȱtheȱapplication.ȱȱRileyȱstatedȱthatȱtheȱCIȱhadȱpreviouslyȱgiven

informationȱthatȱprovedȱtoȱbeȱ“bothȱaccurateȱandȱreliable”ȱandȱwhichȱ“ledȱtoȱfive

previousȱdrugȱpurchasesȱandȱtwoȱsearchȱwarrants,ȱwhichȱresultedȱinȱtheȱseizure
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ofȱillegalȱdrugsȱandȱcontraband.”1ȱȱTheȱwarrantȱapplicationȱrecountedȱtheȱCI’s

descriptionȱofȱhisȱinteractionȱwithȱStinkȱandȱSportȱinȱtheȱapartment.ȱȱTheȱaffidavit

alsoȱrecountedȱtheȱdetailsȱrelatingȱtoȱBruce’sȱapartment,ȱincludingȱthatȱtheȱCIȱhad

visitedȱtheȱapartmentȱbetweenȱtwentyȱandȱthirtyȱtimesȱoverȱtheȱprecedingȱsixȬ

monthȱperiodȱandȱthatȱStinkȱorȱSportȱmadeȱdrugȱdealsȱonȱeachȱoccasion.ȱȱFor

eachȱofȱtheȱsearchȱlocationsȱwithȱtheȱexceptionȱofȱMcColley’sȱhome,ȱRiley

identifiedȱtheȱresidentȱindividualȱandȱdescribedȱhisȱorȱherȱtiesȱtoȱdrugȱdealing

andȱcriminality.ȱȱRileyȱneverȱmentionedȱMcColley’sȱidentity,ȱlackȱofȱcriminal

history,ȱorȱevenȱtheȱfactȱthatȱthereȱwasȱaȱresidentȱwhoȱlivedȱatȱ396ȱFirstȱStreet—as

opposedȱtoȱtheȱapartmentȱbeingȱaȱlocationȱexclusivelyȱusedȱbyȱStinkȱinȱhisȱdrug

dealingȱenterprise.ȱȱInȱtheȱwarrantȱapplication,ȱRileyȱalsoȱmadeȱnoȱmentionȱofȱthe

factȱthatȱsurveillanceȱhadȱbeenȱconductedȱandȱyieldedȱnoȱevidenceȱorȱeven

suspicionȱofȱnarcoticsȱorȱotherȱcriminalȱactivity.ȱȱ

TheȱsearchȱofȱMcColley’sȱhomeȱdidȱnotȱuncoverȱanyȱmoney,ȱweapons,

drugs,ȱdrugȬrelatedȱparaphernalia,ȱorȱanyȱevidenceȱofȱcriminalityȱofȱanyȱkind.ȱȱ

1 The CI had actually only made four previous controlled buys for the Task Force. 
McColley points to this discrepancy as undermining that validity of the warrant, but, as the
district court concluded, this was not a material error.  
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TheȱERTȱtookȱonlyȱaȱNationalȱGridȱelectricȱandȱgasȱbillȱandȱaȱregistrationȱbillȱfor

HudsonȱValleyȱCommunityȱCollegeȱasȱfruitsȱofȱtheȱsearch.ȱȱ

II

AfterȱMcColleyȱfiledȱtheȱinstantȱaction,ȱDefendantsȱmovedȱforȱsummary

judgmentȱonȱallȱcounts.ȱȱTheȱdistrictȱcourtȱgrantedȱsummaryȱjudgmentȱinȱpart

andȱdeniedȱitȱinȱpart.ȱȱTheȱcourtȱdeniedȱsummaryȱjudgmentȱtoȱRileyȱon

McColley’sȱFourthȱAmendmentȱclaim,ȱdeterminingȱthatȱmaterialȱquestionsȱofȱfact

preventedȱaȱfindingȱofȱqualifiedȱimmunity.ȱȱTheȱdistrictȱcourtȱalsoȱdenied

summaryȱjudgmentȱonȱMcColley’sȱrelatedȱstateȱtortȱclaimsȱasȱtheȱviabilityȱof

thoseȱclaimsȱrestedȱonȱtheȱdeterminationȱasȱtoȱprobableȱcause,ȱwhichȱtheȱcourt

alreadyȱdeterminedȱwasȱsubjectȱtoȱmaterialȱquestionsȱofȱfact.ȱȱRensselaerȱand

Rileyȱnowȱappealȱtheȱdenialȱofȱtheȱclaimȱofȱqualifiedȱimmunity.

DISCUSSION

I.

“Ordinarily,ȱordersȱdenyingȱsummaryȱjudgmentȱdoȱnotȱqualifyȱasȱ‘final

decisions’ȱsubjectȱtoȱappeal.”ȱȱOrtizȱv.ȱJordan,ȱ131ȱS.ȱCt.ȱ884,ȱ891ȱ(2011).ȱȱThere

existsȱaȱ“limitedȱexceptionȱtoȱtheȱcategorizationȱofȱsummaryȱjudgmentȱdenialsȱas

nonappealableȱorders,”ȱid.,ȱforȱaȱ“denialȱofȱaȱclaimȱofȱqualifiedȱimmunity,ȱtoȱthe
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extentȱthatȱitȱturnsȱonȱanȱissueȱofȱlaw,”ȱMitchellȱv.ȱForsyth,ȱ472ȱU.S.ȱ511,ȱ530ȱ(1985).ȱ

ThisȱCourtȱmayȱ“exerciseȱinterlocutoryȱjurisdictionȱifȱtheȱdefendantȱcontestsȱthe

existenceȱofȱaȱdisputeȱorȱtheȱmaterialityȱthereof,ȱorȱ.ȱ.ȱ.ȱcontendsȱthatȱheȱisȱentitled

toȱqualifiedȱimmunityȱevenȱunderȱplaintiff’sȱversionȱofȱtheȱfacts.”ȱȱTierneyȱv.

Davidson,ȱ133ȱF.3dȱ189,ȱ194ȱ(2dȱCir.ȱ1998).ȱȱSuchȱaȱdenialȱofȱqualifiedȱimmunityȱis

reviewedȱbyȱthisȱCourtȱtoȱdetermineȱwhetherȱ“theȱqualifiedȱimmunityȱdefense

mayȱbeȱestablishedȱasȱaȱmatterȱofȱlaw.”ȱȱEscaleraȱv.ȱLunn,ȱ361ȱF.3dȱ737,ȱ743ȱ(2dȱCir.

2004)ȱ(internalȱquotationȱmarksȱomitted).ȱȱThisȱ“reviewȱextendsȱtoȱwhetherȱa

givenȱfactualȱdisputeȱisȱ‘material’ȱforȱsummaryȱjudgmentȱpurposes,ȱ.ȱ.ȱ.ȱnotȱ.ȱ.ȱ.

whetherȱaȱdisputeȱofȱfactȱidentifiedȱbyȱtheȱdistrictȱcourtȱisȱ‘genuine.’”ȱId.ȱ

Theȱdistrictȱcourtȱdeterminedȱthatȱthereȱwereȱgenuineȱissuesȱofȱmaterial

factȱthatȱpreventedȱaȱfindingȱofȱqualifiedȱimmunityȱwithȱrespectȱtoȱRiley’s

submissionȱofȱtheȱwarrantȱapplication.ȱȱBecauseȱtheȱdistrictȱcourtȱdeterminedȱthat

Rileyȱmadeȱmaterialȱomissionsȱfromȱtheȱsearchȱwarrantȱaffidavitȱsuchȱthatȱthere

wasȱanȱissueȱofȱfactȱasȱtoȱwhetherȱthereȱwasȱprobableȱcauseȱforȱtheȱwarrantȱto

issue,ȱitȱalsoȱfoundȱtheȱsameȱwithȱrespectȱtoȱqualifiedȱimmunity.ȱȱWhileȱappellate

courtsȱcannotȱgenerallyȱreviewȱdenialsȱofȱsummaryȱjudgment,ȱ
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anȱinterlocutoryȱappealȱisȱavailableȱ“toȱchallengeȱtheȱtrialȱjudge’sȱrejection
ofȱtheȱimmunityȱdefenseȱwhereȱtheȱdefendantȱcontendsȱthatȱonȱstipulated
facts,ȱorȱonȱtheȱfactsȱthatȱtheȱplaintiffȱallegesȱareȱtrue,ȱorȱonȱtheȱfacts
favorableȱtoȱtheȱplaintiffȱthatȱtheȱtrialȱjudgeȱconcludedȱtheȱjuryȱmightȱfind,
theȱimmunityȱdefenseȱisȱestablishedȱasȱaȱmatterȱofȱlawȱbecauseȱ.ȱ.ȱ.ȱitȱwas
objectivelyȱreasonableȱforȱhimȱtoȱbelieveȱthatȱhisȱactionȱdidȱnotȱviolate
clearlyȱestablishedȱlaw.”ȱȱ

Tierney,ȱ133ȱF.3dȱatȱ194ȱ(quotingȱSalimȱv.ȱProulx,ȱ93ȱF.3dȱ86,ȱ90Ȭ91ȱ(2dȱCir.ȱ1996)).ȱ

Jurisdictionȱmayȱexistȱ“whereȱtheȱlowerȱcourtȱrulesȱthatȱmaterialȱdisputesȱofȱfact

precludeȱsummaryȱjudgmentȱonȱqualifiedȱimmunity,”ȱwhenȱaȱdefendantȱcontests

theȱmaterialityȱofȱtheȱdisputedȱfactsȱorȱarguesȱ“heȱisȱentitledȱtoȱqualified

immunityȱevenȱunderȱtheȱplaintiff’sȱversionȱofȱtheȱfacts.”ȱȱId.ȱȱ

Inȱtheȱinstantȱcase,ȱAppellantsȱcontendȱthat,ȱacceptingȱMcColley’sȱversion

ofȱtheȱfacts,ȱRileyȱisȱentitledȱtoȱqualifiedȱimmunityȱbecauseȱtheȱomissionsȱhe

madeȱfromȱtheȱsearchȱwarrantȱapplicationȱdidȱnotȱalterȱtheȱprobableȱcause

analysisȱasȱaȱmatterȱofȱlaw.ȱȱInȱorderȱtoȱdetermineȱwhetherȱthisȱCourtȱhas

jurisdiction,ȱweȱmustȱlookȱtoȱwhether,ȱasȱaȱmatterȱofȱlaw,ȱRiley’sȱactions—as

viewedȱthroughȱtheȱfactsȱtakenȱinȱaȱlightȱmostȱfavorableȱtoȱMcColley—amountȱto

aȱconstitutionalȱviolation.ȱȱIfȱthereȱisȱaȱquestionȱasȱtoȱwhetherȱunderȱtheseȱfacts,

Riley’sȱomissionsȱamountedȱtoȱaȱconstitutionalȱviolation,ȱthenȱthisȱCourtȱdoesȱnot
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haveȱjurisdictionȱbecauseȱtheȱdenialȱofȱqualifiedȱimmunityȱrestedȱuponȱfactual

issues.

II.

Aȱplaintiffȱcanȱdemonstrateȱthatȱherȱrightȱnotȱtoȱbeȱsearchedȱabsentȱa

searchȱwarrantȱsupportedȱbyȱprobableȱcauseȱ“wasȱviolatedȱwhereȱtheȱofficer

submittingȱtheȱprobableȱcauseȱaffidavitȱ‘knowinglyȱandȱintentionally,ȱorȱwith

recklessȱdisregardȱforȱtheȱtruth,ȱmadeȱaȱfalseȱstatementȱinȱhisȱaffidavit’ȱorȱomitted

materialȱinformation,ȱandȱthatȱsuchȱfalseȱorȱomittedȱinformationȱwasȱ‘necessary

toȱtheȱfindingȱofȱprobableȱcause.’”ȱȱSoaresȱv.ȱConnecticut,ȱ8ȱF.3dȱ917,ȱ920ȱ(2dȱCir.

1993)ȱ(quotingȱGolinoȱv.ȱCityȱofȱNewȱHaven,ȱ950ȱF.2dȱ864,ȱ870ȱ(2dȱCir.ȱ1991)).ȱ

Recklessnessȱisȱinferredȱwhenȱtheȱomittedȱinformationȱwasȱ“clearlyȱcritical”ȱto

theȱdeterminationȱofȱprobableȱcause.ȱȱRiveraȱv.ȱUnitedȱStates,ȱ928ȱF.2dȱ592,ȱ604ȱ(2d

Cir.ȱ1991)ȱ(internalȱquotationȱmarksȱomitted).ȱȱ“Theȱmaterialityȱofȱa

misrepresentationȱorȱanȱomissionȱinȱthisȱcontextȱisȱaȱmixedȱquestionȱofȱlawȱand

fact.ȱȱTheȱlegalȱcomponentȱdependsȱonȱwhetherȱtheȱinformationȱisȱrelevantȱtoȱthe

probableȱcauseȱdeterminationȱunderȱcontrollingȱsubstantiveȱlaw.ȱȱButȱtheȱweight

thatȱaȱneutralȱmagistrateȱwouldȱlikelyȱhaveȱgivenȱsuchȱinformationȱisȱaȱquestion

forȱtheȱfinderȱofȱfact,ȱsoȱthatȱsummaryȱjudgmentȱisȱinappropriateȱinȱdoubtful
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cases.”ȱVelardiȱv.ȱWalsh,ȱ40ȱF.3dȱ569,ȱ574ȱ(2dȱCir.ȱ1994)ȱ(citationsȱomitted).ȱȱIn

determiningȱwhetherȱomittedȱinformationȱwasȱnecessaryȱtoȱtheȱfindingȱof

probableȱcause,ȱ“weȱlookȱtoȱtheȱhypotheticalȱcontentsȱofȱaȱ‘corrected’ȱapplication

toȱdetermineȱwhetherȱaȱproperȱwarrantȱapplication,ȱbasedȱonȱexistingȱfacts

knownȱtoȱtheȱapplicant,ȱwouldȱstillȱhaveȱbeenȱsufficientȱtoȱsupportȱarguable

probableȱcauseȱtoȱmakeȱtheȱarrestȱasȱaȱmatterȱofȱlaw.”ȱȱEscalera,ȱ361ȱF.3dȱatȱ743Ȭ44.ȱ

Inȱperformingȱtheȱ“correctedȱaffidavit”ȱanalysis,ȱ“weȱexamineȱallȱofȱthe

informationȱtheȱofficersȱpossessedȱwhenȱtheyȱappliedȱforȱtheȱarrestȱwarrant.”ȱȱId.

atȱ744ȱ(citingȱMartinezȱv.ȱCityȱofȱSchenectady,ȱ115ȱF.3dȱ111,ȱ115ȱ(2dȱCir.ȱ1997)).ȱ

Whileȱ“theȱlawȱdoesȱnotȱdemandȱthatȱanȱofficerȱapplyingȱforȱaȱwarrantȱ‘volunteer

everyȱfactȱthatȱarguablyȱcutsȱagainstȱtheȱexistenceȱofȱprobableȱcause,’”ȱheȱmust

“‘notȱomitȱcircumstancesȱthatȱareȱcritical’ȱtoȱitsȱevaluation.”ȱȱWalczykȱv.ȱRio,ȱ496

F.3dȱ139,ȱ161ȱ(2dȱCir.ȱ2007).

Whenȱmakingȱaȱdeterminationȱofȱwhetherȱprobableȱcauseȱexistsȱtoȱsupport

theȱissuanceȱofȱaȱsearchȱwarrantȱwhenȱtheȱfactsȱofferedȱareȱbasedȱupon

informationȱfromȱaȱconfidentialȱinformant,ȱthisȱCourtȱexaminesȱtheȱ“totalityȱof

theȱcircumstances.”ȱȱUnitedȱStatesȱv.ȱSmith,ȱ9ȱF.3dȱ1007,ȱ1012ȱ(2dȱCir.ȱ1993)

(internalȱquotationȱmarksȱomitted).ȱȱ“Inȱperformingȱthisȱexaminationȱofȱthe
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‘totalityȱofȱtheȱcircumstances’ȱ.ȱ.ȱ.ȱtheȱcourtȱmayȱconsiderȱ.ȱ.ȱ.ȱ‘anȱinformant’s

veracity,ȱreliabilityȱandȱbasisȱofȱknowledge,’ȱandȱtheȱextentȱtoȱwhichȱan

informant’sȱstatementsȱ.ȱ.ȱ.ȱareȱindependentlyȱcorroborated.”ȱȱUnitedȱStatesȱv.

Gagnon,ȱ373ȱF.3dȱ230,ȱ235ȱ(2dȱCir.ȱ2004)ȱ(internalȱcitationsȱomitted).ȱȱThese

considerations,ȱhowever,ȱareȱnotȱanȱexhaustiveȱlistingȱofȱwhatȱconstitutesȱthe

“totalityȱofȱtheȱcircumstances.”ȱȱSmith,ȱ9ȱF.3dȱatȱ1012ȱ(emphasisȱadded).

III.

Theȱdistrictȱcourtȱdeterminedȱthatȱtwoȱmaterialȱomissionsȱfromȱtheȱwarrant

application—theȱidentityȱofȱMcColleyȱasȱtheȱresidentȱofȱ396ȱFirstȱStreetȱandȱthe

factȱthatȱbothȱstationaryȱandȱdriveȬbyȱsurveillanceȱhadȱnotȱledȱtoȱtheȱobservation

ofȱanyȱcriminalȱactivity—ȱunderminedȱtheȱfindingȱofȱprobableȱcause.ȱȱThus,ȱthe

courtȱdeniedȱqualifiedȱimmunityȱwithȱrespectȱtoȱMcColley’sȱFourthȱAmendment

claimȱagainstȱRileyȱandȱtheȱstateȱtortȱclaimsȱagainstȱRileyȱandȱRensselaer.2ȱȱThis

2 McColley argued that Riley made five omissions from the warrant application that were
material and thus undermined the finding of probable cause: (1) errors as to the date the CI went
to 396 First Street and the date Riley learned about this trip; (2) an assertion that the CI had
accurately identified all of the addresses at issue, when in fact he gave the address at Sixth and
Glenn instead of 17 101st Street; (3) a claim that the CI had made five controlled buys, when in
fact the CI had made four previous controlled buys and one controlled buy in the instant case; (4)
omission of the identity and criminal history of McColley; and (5) omission of the fact that
surveillance of 396 First Street did not indicate any criminal activity.  As to the other purported
omissions, the district court determined that reliance on these to disturb the finding of probable
cause would be just the sort of “hypertechnical” reading of the warrant that has been cautioned
against.  See United States v. Ventresca, 380 U.S. 102, 109 (1965).  We do not disturb that
analysis here.
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Courtȱthusȱconsidersȱaȱ“correctedȱaffidavit”ȱthatȱwouldȱincludeȱtheseȱomitted

factsȱinȱanalyzingȱwhetherȱthereȱwasȱprobableȱcauseȱforȱtheȱwarrantȱtoȱissue.ȱ

Escalera,ȱ361ȱF.3dȱatȱ743Ȭ44.ȱȱ

Weȱbeginȱbyȱnotingȱthatȱwhereȱaȱwarrantȱaffidavitȱisȱbasedȱupon

informationȱprovidedȱbyȱaȱconfidentialȱinformant,ȱanyȱomissionsȱbecomeȱallȱthe

moreȱglaringȱbecauseȱanyȱmaterialȱomissionȱnecessarilyȱaltersȱtheȱ“totalityȱofȱthe

circumstances”ȱuponȱwhichȱtheȱconfidentialȱinformationȱisȱtoȱbeȱassessed.ȱȱEach

omittedȱfactȱnecessarilyȱaltersȱthisȱtotalityȱbecauseȱsuchȱreviewȱdemandsȱthat

courtsȱconsiderȱtheȱwholeȱpictureȱandȱnotȱjustȱtheȱparticularȱfactsȱfavoredȱbyȱthe

officerȱapplyingȱforȱtheȱwarrant.ȱȱInȱtheȱfaceȱofȱinformationȱthatȱisȱprovidedȱbyȱa

confidentialȱinformant,ȱeachȱindividualȱfactȱthatȱcomposesȱtheȱtotalityȱofȱthe

circumstancesȱisȱallȱtheȱmoreȱlikelyȱtoȱbeȱ“critical”ȱtoȱtheȱevaluationȱofȱprobable

cause.ȱȱWalczyk,ȱ496ȱF.3dȱatȱ161.

Whileȱitȱisȱindeedȱtheȱcaseȱthatȱwhereȱaȱwarrantȱ“doesȱnotȱreportȱaȱprior

convictionȱforȱaȱparticularȱcrime,ȱtheȱmagistrateȱassumesȱforȱpurposesȱof

determiningȱwhetherȱtheȱgovernmentȱhasȱcarriedȱitsȱburdenȱthatȱnoȱsuch

convictionȱexists,”ȱWalczyk,ȱ496ȱF.3dȱatȱ161,ȱtheȱpertinentȱomissionȱhereȱwasȱnot

merelyȱMcColley’sȱlackȱofȱcriminalȱhistory.ȱȱRather,ȱMcColleyȱherselfȱwas
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omittedȱentirelyȱfromȱtheȱapplication.ȱȱTheȱissuingȱjudgeȱdidȱnotȱhaveȱtheȱbenefit

ofȱassumingȱthatȱ“noȱsuchȱconvictionȱexist[ed]”ȱbecauseȱheȱwasȱnotȱinformedȱthat

anyoneȱotherȱthanȱStink,ȱwhoȱwasȱtheȱidentifiedȱtargetȱofȱtheȱdrugȱinvestigation,

residedȱinȱorȱmaintainedȱtheȱfirstȱfloorȱapartmentȱatȱ396ȱFirstȱStreet.ȱȱRiley,ȱonȱthe

otherȱhand,ȱfullyȱknewȱthatȱMcColley,ȱanȱindividualȱwithȱnoȱcriminalȱhistoryȱand

noȱpurportedȱtiesȱtoȱtheȱtargetsȱofȱtheȱdrugȱinvestigation,ȱlivedȱthereȱwithȱher

child.ȱȱEspeciallyȱinȱtheȱfaceȱofȱRiley’sȱinclusionȱofȱtheȱidentityȱofȱtheȱresidentsȱfor

eachȱofȱtheȱotherȱapartmentsȱandȱtheirȱpresentȱconnectionȱtoȱtheȱdrugȱtrade,ȱthe

omissionȱofȱMcColley’sȱexistenceȱisȱallȱtheȱmoreȱglaring.ȱȱAsȱdraftedȱbyȱRiley,

withȱnoȱmentionȱofȱMcColley,ȱtheȱwarrantȱapplicationȱmakesȱitȱappearȱtoȱthe

issuingȱmagistrateȱthatȱStinkȱwasȱtheȱonlyȱindividualȱwithȱcustodyȱandȱcontrolȱof

396ȱFirstȱStreet.ȱȱIfȱtheȱresidentsȱofȱ396ȱFirstȱStreetȱwereȱproperlyȱidentified,ȱa

reasonableȱissuingȱjudgeȱwouldȱhaveȱquestionedȱtheȱassertionȱthatȱStinkȱhad

“custodyȱandȱcontrol”ȱoverȱtheȱapartment.ȱȱUnlikeȱBruce’sȱapartment,ȱthereȱwas

noȱsimilarȱclaimȱofȱrepeatedȱvisitsȱatȱ396ȱFirstȱStreetȱfromȱwhichȱknowledgeȱof

suchȱcustodyȱcouldȱhaveȱbeenȱinferred.ȱȱIncludingȱMcColley’sȱidentityȱinȱthe

affidavitȱandȱattendantȱlackȱofȱconnectionȱtoȱStink,ȱSport,ȱBruce,ȱandȱtheirȱdrug

trade—eitherȱexplicitlyȱorȱimplicitlyȱbyȱnotȱdescribingȱanyȱsuchȱhistoryȱor
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connection—couldȱindeedȱhaveȱalteredȱanȱissuingȱmagistrate’sȱassessmentȱofȱthe

totalityȱofȱtheȱcircumstancesȱwithȱrespectȱtoȱtheȱCI’sȱinformationȱaboutȱ396ȱFirst

Street.ȱȱTheȱexactȱweightȱthatȱtheȱjudgeȱwouldȱhaveȱgivenȱthisȱinformation

remainsȱaȱquestionȱofȱfactȱthatȱpreventsȱthisȱCourtȱfromȱexercisingȱjurisdiction

overȱtheȱdistrictȱcourt’sȱdenialȱofȱsummaryȱjudgmentȱonȱtheȱclaimȱofȱqualified

immunity.ȱȱVelardi,ȱ40ȱF.3dȱatȱ574.

TheȱotherȱmaterialȱomissionȱfromȱtheȱwarrantȱapplicationȱmadeȱbyȱRiley

wasȱthatȱtheȱpoliceȱconductedȱbothȱstationaryȱandȱdriveȬbyȱsurveillanceȱonȱ396

FirstȱStreetȱandȱobservedȱnoȱcriminalȱactivity.ȱȱAsȱcourtsȱhaveȱrecognizedȱthat

independentȱcorroborationȱisȱanȱaspectȱofȱtheȱtotalityȱofȱtheȱcircumstancesȱfrom

whichȱtheȱcredibilityȱofȱaȱconfidentialȱinformantȱcanȱbeȱassessed,ȱGagnon,ȱ373

F.3dȱatȱ235,ȱsoȱtooȱisȱinformationȱthatȱexpresslyȱfailsȱtoȱcorroborateȱaȱconfidential

informant’sȱaccount.ȱȱWhileȱtheȱpoliceȱmayȱnotȱhaveȱbeenȱrequiredȱtoȱcorroborate

theȱCI’sȱassertions,ȱonceȱtheyȱundertookȱthisȱsurveillanceȱandȱobservedȱnoȱsuch

criminalȱactivity,ȱthisȱlackȱofȱcorroborationȱshouldȱhaveȱbeenȱincludedȱinȱthe

warrantȱapplication.ȱȱTheȱmaterialityȱofȱthisȱinformationȱisȱunderscoredȱbyȱthe

commonȬsenseȱobservationȱthatȱifȱtheȱsurveillanceȱhadȱyieldedȱevidenceȱof

criminality,ȱthatȱinformationȱcertainlyȱwouldȱhaveȱbeenȱincludedȱinȱtheȱwarrant
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applicationȱandȱdeemedȱtoȱhaveȱbeenȱdamning.ȱȱTheȱmereȱfactȱthatȱtheȱoutcome

ofȱtheȱsurveillanceȱwasȱnotȱtheȱoneȱtheȱpoliceȱwouldȱhaveȱpreferredȱdoesȱnot

renderȱtheȱinformationȱimmaterial.ȱȱ

Theȱomissionȱofȱthisȱfactȱwasȱnotȱaȱfailureȱtoȱprovideȱunnecessary

corroboration;ȱitȱwasȱaȱfailureȱtoȱprovideȱknownȱinformationȱthatȱgoesȱdirectlyȱto

theȱcredibilityȱofȱtheȱCI.ȱȱAȱconfidentialȱinformant’sȱcredibilityȱisȱplainly

relevant—evenȱcritical—toȱtheȱprobableȱcauseȱdetermination,ȱandȱthusȱtheȱfact

thatȱsurveillanceȱprovidedȱnoȱevidenceȱorȱevenȱsuggestionȱofȱcriminalȱactivity

shouldȱhaveȱbeenȱincludedȱinȱtheȱwarrantȱaffidavit.ȱȱJustȱasȱwithȱtheȱomissionȱof

McColley’sȱidentity,ȱtheȱomissionȱofȱtheȱunsuccessfulȱsurveillanceȱalteredȱthe

“totalityȱofȱtheȱcircumstances”ȱunderȱwhichȱtheȱinformationȱprovidedȱbyȱtheȱCI

shouldȱhaveȱbeenȱassessed.ȱȱAndȱjustȱasȱwithȱtheȱomissionȱofȱMcColley’sȱidentity,

theȱweightȱthatȱanȱissuingȱmagistrateȱwouldȱhaveȱgivenȱtoȱthisȱinformationȱisȱa

questionȱforȱtheȱfinderȱofȱfact.ȱȱVelardi,ȱ40ȱF.3dȱatȱ574.ȱ

Theȱdissent’sȱinsistenceȱonȱtheȱexistenceȱofȱarguableȱprobableȱcauseȱdoes

notȱalterȱourȱanalysis.ȱȱArguableȱprobableȱcause,ȱaȱdoctrineȱimportedȱintoȱthis

Circuit’sȱcorrectedȱaffidavitȱjurisprudenceȱinȱEscalera,ȱ361ȱF.3dȱatȱ744;ȱseeȱalso

OpinionȱofȱCalabresi,ȱJ.ȱatȱ[7Ȭ8],ȱexistsȱifȱ“(a)ȱitȱwasȱobjectivelyȱreasonableȱforȱthe
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officerȱtoȱbelieveȱthatȱprobableȱcauseȱexisted,ȱorȱ(b)ȱofficersȱofȱreasonable

competenceȱcouldȱdisagreeȱonȱwhetherȱtheȱprobableȱcauseȱtestȱwasȱmet.”ȱ

Escalera,ȱ361ȱF.3dȱatȱ743ȱ(internalȱquotationȱmarksȱomitted).ȱȱTheȱdissentȱconflates

theȱquestionsȱofȱfactsȱregardingȱtheȱCI’sȱcredibilityȱwithȱthatȱofȱwhether

reasonableȱofficersȱcouldȱdisagreeȱasȱtoȱtheȱexistenceȱofȱprobableȱcause.ȱ

QuestionsȱofȱfactȱexistȱinȱthisȱcaseȱwithȱrespectȱtoȱtheȱreliabilityȱofȱtheȱCI’s

informationȱregardingȱ396ȱFirstȱStreet.ȱȱWhetherȱreasonableȱofficersȱwould

disagreeȱonȱwhetherȱthereȱwasȱprobableȱcauseȱisȱequallyȱdependentȱonȱthe

questionsȱofȱfactȱpreviouslyȱidentified.ȱȱIfȱtheȱCI’sȱinformationȱregarding

McColley’sȱhomeȱwasȱnotȱreliable,ȱthenȱreasonableȱofficersȱwouldȱnotȱdisagreeȱas

toȱtheȱlackȱofȱprobableȱcause.ȱȱTheȱdissentȱwouldȱhaveȱtheȱdoctrineȱofȱarguable

probableȱcauseȱswallowȱtheȱentireȱruleȱofȱqualifiedȱimmunityȱasȱwellȱasȱthe

relatedȱlimitationȱonȱourȱjurisdiction.ȱȱThisȱcannotȱbe.

Theȱinformationȱomittedȱfromȱtheȱwarrantȱapplicationȱwasȱindeed

“necessaryȱtoȱtheȱfindingȱofȱprobableȱcause”ȱbecauseȱbothȱMcColley’sȱidentity

andȱtheȱlackȱofȱcriminalȱactivityȱobservedȱatȱherȱhomeȱgoȱdirectlyȱtoȱtheȱ“totality

ofȱcircumstances”ȱreviewȱthatȱunderliesȱtheȱassessmentȱofȱprobableȱcauseȱbased

uponȱinformationȱprovidedȱbyȱconfidentialȱinformants.ȱȱTheȱAppellantsȱwould
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haveȱthisȱCourtȱconcludeȱthatȱonceȱinformationȱhasȱbeenȱprovidedȱbyȱa

confidentialȱinformantȱwhoȱhasȱprovenȱreliableȱinȱtheȱpast,ȱaȱwarrantȱis

necessarilyȱsupportedȱbyȱprobableȱcauseȱwhenȱbasedȱuponȱinformationȱfromȱthat

confidentialȱinformant.ȱȱThisȱviewȱmisapprehendsȱtheȱ“totalityȱofȱcircumstances”

test—inȱassessingȱwhetherȱthereȱisȱprobableȱcauseȱbasedȱuponȱaȱconfidential

informant’sȱreports,ȱcourtsȱmustȱlookȱtoȱallȱofȱtheȱcircumstancesȱbearingȱuponȱthe

information’sȱreliability.ȱȱSmith,ȱ9ȱF.3dȱatȱ1012.ȱȱ

Inȱthisȱcase,ȱMcColley’sȱidentity,ȱtheȱfactȱthatȱtheȱCIȱdidȱnotȱreportȱthatȱa

womanȱwasȱpresentȱinȱtheȱapartment,3ȱandȱtheȱfactȱthatȱattemptsȱatȱindependent

corroborationȱviaȱsurveillanceȱshowedȱnoȱsignȱofȱcriminalȱactivityȱareȱall

omissionsȱthatȱbearȱuponȱtheȱreliabilityȱofȱtheȱoverallȱinformationȱprovided.ȱ

Whileȱweȱshareȱtheȱconcernsȱraisedȱinȱtheȱconcurrenceȱwithȱrespectȱtoȱthe

particularlyȱintrusiveȱmethodȱofȱentryȱusedȱinȱthisȱcase,ȱseeȱOpinionȱofȱCalabresi,

3ȱRensselaerȱandȱRileyȱnowȱassertȱthatȱtheȱCIȱdidȱindeedȱreportȱthe
presenceȱofȱaȱwomanȱatȱtheȱapartment.ȱȱThisȱassertionȱaroseȱforȱtheȱfirstȱtimeȱat
Riley’sȱdeposition,ȱhowever,ȱtheȱcontemporaneousȱmaterials—theȱtwoȱvoluntary
statementsȱsubmittedȱbyȱtheȱCIȱandȱtheȱaffidavitȱsubmittedȱbyȱRileyȱtoȱtheȱcourt
issuingȱtheȱwarrant—includeȱnoȱsuchȱclaim.ȱȱItȱisȱnotableȱthatȱsuchȱaȱpotentially
criticalȱfact,ȱoneȱthatȱcouldȱhaveȱsupportedȱaȱclaimedȱlinkȱbetweenȱMcColleyȱand
theȱdrugȱtrade,ȱwasȱnotȱprofferedȱuntilȱtheȱheatȱofȱlitigation.ȱȱAsȱthisȱCourtȱmust
considerȱtheȱfactsȱinȱtheȱlightȱmostȱfavorableȱtoȱtheȱplaintiff,ȱweȱdoȱnotȱcreditȱthis
lateȱassertion.
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J.ȱatȱ[15],ȱissuesȱofȱfactȱunderlieȱtheȱweightȱthatȱtheȱissuingȱjudgeȱwouldȱhave

givenȱtheȱomittedȱinformationȱregardlessȱofȱtheȱmethodȱofȱentryȱemployed.ȱȱAs

such,ȱthisȱcaseȱliesȱoutsideȱofȱtheȱjurisdictionȱofȱthisȱCourtȱtoȱperform

interlocutoryȱreviewȱofȱtheȱdenialȱofȱsummaryȱjudgment.ȱȱTheȱissueȱofȱqualified

immunity,ȱincludingȱtheȱquestionȱofȱreasonablenessȱasȱtoȱtheȱtypeȱofȱwarrant

soughtȱandȱused,ȱisȱnotȱproperlyȱbeforeȱusȱatȱthisȱstageȱofȱtheȱproceedings.

CONCLUSION

Forȱallȱofȱtheȱreasonsȱdiscussedȱabove,ȱtheȱappealȱisȱdismissedȱforȱaȱlackȱof

jurisdiction.
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1 

Calabresi, Circuit Judge: 1 

 Despite the fact that they reach opposite conclusions, my colleagues’  2 

opinions both find strong support  in  our  Court’s  case  law. This is because our 3 

precedents in this area are as divided as our panel. 4 

Judge Pooler would send this case to a jury, having identified a question of 5 

fact: the weight a neutral magistrate would give to evidence omitted from 6 

Investigator  Michael  Riley’s  warrant affidavit. The existence of such a fact 7 

question strips us of jurisdiction over this interlocutory appeal. 8 

Judge Raggi would instead dismiss  Plaintiff  Ronita  McColley’s  Fourth 9 

Amendment claim against Riley. She would do so either because an affidavit, 10 

even without the omissions, would still have established probable cause for the 11 

search  of  McColley’s  home,  or,  alternatively,  because  some reasonable people 12 

might find that such probable cause would have been established. This would, in 13 

turn, suffice to give rise  to  “arguable  probable cause,” which, she asserts, would 14 

result in qualified immunity for Riley. This latter scenario, in which some would 15 

and others would not find probable cause on the basis of the corrected affidavit, 16 

is, of course, precisely what Judge Pooler describes as a factual dispute about the 17 

weight of the omitted evidence. But while Judge Pooler concludes that such a 18 



2 

dispute strips us of jurisdiction, Judge Raggi sees it as a basis for granting Riley 1 

qualified immunity as a matter of law. 2 

I write separately in part to underscore the divided precedents that give 3 

rise to this dispute. I also write, however, because I believe that the particular 4 

question to be asked in the case before us is not simply whether the warrant 5 

would have been issued, but rather whether the magistrate would have issued 6 

the precise kind of  warrant  Riley  sought  and  obtained:  namely,  a  “no-knock”  7 

warrant to be executed at any time of the day or night.1 The question we must 8 

ask, in other words, is not just whether the facts known to Riley established 9 

probable cause to search for drugs at 396 First Street. The determinative question 10 

in the instant case is whether those facts gave rise to a reasonable suspicion that a 11 

normal,  “knock-and-announce”  search  of  McColley’s  home  would have been 12 

dangerous or futile, see Richards v. Wisconsin, 520 U.S. 385, 394 (1997), and hence 13 

that a no-knock intrusion—which allowed police to throw a stun grenade 14 

                                                 
1  As I explain in Part II, because of the privacy and property interests 

implicated in no-knock searches, the Supreme Court has held that they are only 
justified  when  the  police  “have  a  reasonable  suspicion  that  knocking  and  
announcing their presence, under the particular circumstances, would be 
dangerous or futile, or that it would inhibit the effective investigation of the 
crime  by,  for  example,  allowing  the  destruction  of  evidence.”  Richards v. 
Wisconsin, 520 U.S. 385, 394 (1997). 



3 

through an apartment window, break down its door, and burst in with automatic 1 

weapons drawn—was justified in an apartment where a woman and child with 2 

no criminal history lived and where no ongoing criminal activity had been 3 

observed.  4 

It may well be the case that, as a matter of law, the no-knock warrant Riley 5 

sought would not have issued had Riley shared all the relevant information that 6 

he knew. I am inclined to think so. But I need not go that far, however, as I 7 

conclude that there is, manifestly, at least a question of fact as to whether such a 8 

warrant would have issued. This is so because there is, at most, conflicting 9 

evidence as to whether the officers had information that the suspects were armed. 10 

Since a question of fact exists, I join  Judge  Pooler’s  judgment that we lack 11 

jurisdiction to hear this qualified immunity appeal.  In other words: because the 12 

issue of whether a warrant for an unannounced invasion of  McColley’s  apartment  13 

would have issued had Riley provided in his warrant affidavit all the 14 

information he had requires the resolution of factual questions, I join Judge 15 

Pooler in concluding we do not have jurisdiction, and that this case ought to be 16 

returned to the district court for a jury trial. 17 



4 

I. 1 

 The issue this case presents is whether a police officer should be held liable 2 

for obtaining a warrant based on an affidavit that lacked relevant information 3 

known to the officer.2 All of us agree that, to answer this question, we are to 4 

imagine a corrected affidavit which included the omitted facts and then consider 5 

whether, on the basis of such an affidavit, a magistrate would still have issued 6 

the warrant. Where my colleagues—and previous panels of this Court—part 7 

ways is on the question of whether this can be determined as a matter of law, or 8 

whether the weight a magistrate would have given the omitted information is 9 

instead a question of fact which must be decided by a jury. If it is the latter, the 10 

factual nature of the dispute would strip us of jurisdiction over this interlocutory 11 

appeal.  12 

Troublingly, our Court’s  precedents provide support for both conclusions. 13 

A. 14 

 More than two decades ago, this Court stated that “[w]hether an item of 15 

information is material or not [to a probable cause determination] is, in the 16 

                                                 
2 My colleagues dispute whether a general warrant could issue. As 

indicated above, I believe that the more germane question to be whether a no-
knock warrant—the kind of warrant that was actually issued in this case—was 
justified. 



5 

context of a motion for summary judgment, a mixed question of law and fact. 1 

The legal component depends on whether the information is relevant to a given 2 

question in light of the controlling substantive law. The factual component 3 

requires an inference as to whether the information would likely be given weight 4 

by a person considering that question.” Golino v. City of New Haven, 950 F.2d 864, 5 

871 (2d Cir. 1991) (citations omitted).3 In Golino, we upheld then-District Court 6 

Judge  Cabranes’s decision to send the probable cause determination to a jury. 7 

“The  weight  that  a  neutral  magistrate  would  likely  have  given  the  [omitted or 8 

misrepresented]  information,”  we  said,  “is  not  a  legal  question  but  rather  is  a  9 

question  to  be  resolved  by  the  finder  of  fact.”  Id. at 872. 10 

 In Velardi v. Walsh, 40 F.3d 569 (2d Cir. 1994), we explained further that 11 

applying the corrected  affidavit  doctrine  does  not  involve  “review[ing]  a  12 

magistrate’s  prior  determination  of  probable  cause,  but  rather  try[ing]  to  predict  13 

whether a magistrate would have found probable cause if he had been presented 14 

with  truthful  information.”  Id. at  574  n.1.  Since  “the  weight that a neutral 15 

                                                 
3 Importantly, we have jurisdiction over an interlocutory order denying 

qualified immunity only where the questions to be determined are legal, rather 
than factual. See, e.g., Locurto v. Safir, 264 F.3d 154, 163 (2d Cir. 2001); Johnson v. 
Jones, 515 U.S. 304, 314, 319-20 (1995); accord Rodriguez v. Phillips, 66 F.3d 470, 475 
(2d Cir. 1995). 
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magistrate would likely have given such information is a question for the finder 1 

of  fact,”  we  held  that “summary  judgment  is  inappropriate  in  doubtful  cases.”  Id. 2 

at 574.4  3 

We have restated this holding recently. See Southerland v. City of New York, 4 

680 F.3d 127, 144 (2d Cir. 2012). As the Southerland Court said, quoting an earlier 5 

opinion by Judge  Raggi:  “[A]  court  may  grant  summary  judgment  to  a  defendant  6 

based on qualified immunity only if ‘the  evidence,  viewed  in  the  light  most  7 

favorable to the plaintiffs, discloses no genuine dispute that a magistrate would 8 

have  issued  the  warrant  on  the  basis  of  the  corrected  affidavits.’”  Southerland, 680 9 

F.3d at 144 (quoting Walczyk v. Rio, 496 F.3d 139, 158 (2d Cir. 2007)) (emphasis 10 

added). 11 

B. 12 

 Alongside these cases, however, runs another line of precedents that treat 13 

determinations of probable cause as questions of law, to be made by the court 14 

                                                 
4 This, of course, left room for cases which were not doubtful. A factual 

dispute might be so lopsided that it could be decided as a matter of law, as 
Velardi recognized. See id. (“[I]f  the  evidence,  viewed  in  the  light  most  favorable  
to the plaintiffs, discloses no genuine dispute that a magistrate would have issued 
the  warrant  on  the  basis  of  the  ‘corrected  affidavits,’  then  under  the  ordinary  
standard for summary  judgment,  a  qualified  immunity  defense  must  be  upheld.”  
(citation omitted)). Judge Raggi—in her first ground for decision—indicates that 
she thinks that this is just such a lopsided case.  See Dissenting Op., post at 3-21.  
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rather than a jury. For example, in Cartier v. Lussier, 955 F.2d 841, 845 (2d Cir. 1 

1992), we said that  “after  the  affidavit  ha[d]  been  corrected  in  a  light  most  2 

favorable to the plaintiffs, the district court should then have determined 3 

whether  as  a  matter  of  law  it  did  or  did  not  support  probable  cause.”  Qualified 4 

immunity should be granted at the summary judgment stage, Cartier instructed, 5 

“if  the  affidavit  accompanying  the  warrant  is  sufficient,  after  correcting  for  6 

material  misstatements  or  omissions,  to  support  a  reasonable  officer’s  belief  that  7 

probable cause  existed.”5 Id. (internal quotation marks omitted).  8 

This standard was quoted, and restated, in Escalera v. Lunn, 361 F.3d 737, 9 

743-44 (2d Cir. 2004). As Judge Raggi notes, Dissenting Op., post at 2, Escalera 10 

held that  “summary  judgment  should  be  granted  to  the  defendant  on  the  basis  of  11 

qualified  immunity”  whenever  a  corrected  affidavit  provides  “an  objective  basis  12 

                                                 
5 Cartier’s  instruction  was cited in Smith v. Edwards, 175 F.3d 99 (2d Cir. 

1999) (Sotomayor, J.), which called for courts, in material omission cases, first to 
correct  the  warrant  affidavit  and  “then  determine  whether  as  a  matter  of  law  the  
corrected affidavit did or did not support  probable  cause.”  Id. at 105 (quotation 
marks and brackets omitted). Smith is ambiguous, however, as to whether 
probable cause can always be determined as a matter of law once the facts in a 
corrected affidavit are stipulated; the case could instead be read to mean no more 
than that courts should employ the ordinary summary judgment test in regard to 
the corrected affidavit, and ask whether all reasonable factfinders would come 
out the same way on the question of probable cause. 
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to  support  arguable  probable  cause.”6 We wrote there—optimistically, I 1 

believe—“Our  case  law  is  clear,”  that when considering a qualified immunity 2 

claim,  “‘a  court  should  put  aside  allegedly  false  material,  supply  any  omitted  3 

information,  and  then  determine  whether  the  contents  of  the  ‘corrected  affidavit’  4 

would have supported a finding  of  [arguable]  probable  cause.”  Id. (quoting 5 

Martinez v. City of Schenectady, 115 F.3d 111, 115 (2d Cir. 1997)). Notably, the 6 

bracketed addition—“[arguable]”—was Escalera’s.  The  case  it  quoted,  Martinez 7 

(like the case Martinez itself quoted, Soares v. Connecticut, 8 F.3d 917, 920 (2d Cir. 8 

1993)), had, instead, instructed courts  to  “determine  whether  the  contents  of  the  9 

‘corrected  affidavit’  would  have  supported  a  finding  of probable cause”—not 10 

arguable probable cause. Escalera is important, therefore, for having first made 11 

“arguable probable cause” part of the corrected affidavits doctrine in our Circuit. 12 

Judge  Raggi’s  opinion  for  the  Court  in  Walczyk v. Rio followed Escalera in 13 

this regard, observing that while probable cause for one of the searches at issue 14 

in that case was lacking, due to stale information in the warrant affidavit, 15 

                                                 
6 Quoting Golino, Escalera says  that  “arguable  probable  cause”  exists  “‘if  

either (a) it was objectively reasonable for the officer to believe that probable 
cause existed, or (b) officers of reasonable competence could disagree on whether 
the  probable  cause  test  was  met.’”  Escalera, 361 F.3d at 743 (quoting Golino, 950 
F.3d at 870). 
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“defendants  might  still  be  entitled  to  claim  qualified  immunity  from  liability  for  1 

damages  if  the  search  was  supported  by  ‘arguable  probable  cause.’” 496 F.3d at 2 

163. Notably, however, in Walczyk, the Court found that arguable probable cause 3 

might obtain not because of some hypothetical disagreement among reasonable 4 

officers about probable cause, but rather because it was unclear which of the 5 

defendants in that case knew or should have known that the information in their 6 

affidavit was stale. See Walczyk, 496 F.3d at 163. 7 

This understanding of arguable probable cause is an eminently sensible 8 

one. But it is not the understanding used in Escalera, and it is not the 9 

understanding Judge Raggi employs in her opinion in the case now before us. In 10 

these two instances, unlike in Walczyk, arguable probable cause is not used to 11 

shield officers who may have been unaware of whatever evidence negated 12 

probable cause. Instead, here, arguable probable cause is made to encompass 13 

warrant affidavits which, though unable to establish probable cause, can be 14 

excused  as  “close  enough  for  government  work.”  This,  I  take  it,  is  what  Judge 15 

Raggi means in the instant case when she asserts that, even if probable cause is 16 

not established by the corrected affidavit, arguable probable cause still obtains 17 

because  “officers  of  reasonable  competence  could  disagree”  as  to whether the 18 
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probable cause test was met. Dissenting Op., post at 36 (quoting Escalera, 361 F.3d 1 

at 743). Or, to put it still more generously for qualified immunity: arguable 2 

probable cause obtains whenever it would  not  have  been  “plainly  incompetent”  3 

for an officer to find probable cause on the basis of the corrected affidavit. Id. at 4 

23 (quoting Malley v. Briggs, 475 U.S. 335, 341 (1986)) .7 5 

                                                 
7 Then-Judge Sotomayor took issue with this understanding of arguable 

probable cause in her concurring opinion in Walczyk. As she explained:  
Whether reasonably competent officers could disagree about the 
lawfulness of the conduct at issue, however, is not the same question 
the Supreme Court has repeatedly instructed us to consider: 
whether it would be clear to a reasonable officer that his or her 
conduct was unlawful in the situation he or she 
confronted. . . . [O]ur requirement of consensus among all 
reasonable officers departs from Supreme Court dictates and 
unjustifiably raises the bar to liability for violations of constitutional 
rights. 
 
Asking  whether  “officers  of  reasonable  competence  could  disagree”  
shifts this inquiry subtly but significantly. Instead of asking whether 
the   defendant’s   conduct   was   beyond   the   threshold   of   permissible  
error, as the reasonable officer standard does, this inquiry affords a 
defendant immunity unless a court is confident that a range of 
hypothetical reasonably competent officers could not disagree as to 
whether   the   defendant’s   conduct  was   lawful.   This   standard   is   not  
only more permissive of defendants seeking to justify their conduct; 
it also takes courts outside their traditional domain, asking them to 
speculate as to the range of views that reasonable law enforcement 
officers might hold, rather than engaging in the objective 
reasonableness determination that courts are well-equipped to make. 

496 F.3d at 169-70 (Sotomayor, J., concurring) (quotation marks, citations, and 
alterations omitted). 
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 By distinguishing this from the other understanding of arguable probable 1 

cause, I do not mean to suggest that the understanding of probable cause that 2 

Judge Raggi employs in the present case lacks precedential support. In fact, it can 3 

be derived from Golino’s  two-pronged description of qualified immunity, which 4 

protects  officers  if  “either  (a)  it  was  objectively  reasonable  for  the  officer  to  5 

believe that probable cause existed, or (b) officers of reasonable competence 6 

could  disagree  on  whether  the  probable  cause  test  was  met.”  950  F.2d  at  870  7 

(citing Malley, 475 U.S. at 341). Walczyk turned  on  the  “objectively  reasonable”  8 

prong; Escalera and this case both implicate the “reasonable  disagreement”  prong. 9 

The latter adds, however, a nimbus of protection around probable cause, which 10 

allows officers to make objectively unreasonable probable cause determinations 11 

so long as the officers themselves are reasonably competent. 12 

To be clear: my  objection  to  Judge  Raggi’s  understanding of arguable 13 

probable cause is not that it lacks precedential support. Rather, the ample 14 

support it has cannot be reconciled with the equally extensive precedents cited in 15 

Judge Pooler’s  opinion. It is to this conflict that I now turn. 16 
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C. 1 

 If corrected affidavits always established, or failed to establish, probable 2 

cause so clearly that no reasonable judge or juror could find otherwise, our 3 

Court’s  precedents would cause no confusion. The confusion arises in the 4 

middle: in cases where some reasonable judges or jurors would, and others 5 

would not, find probable cause on the basis of the corrected affidavit. To put it 6 

another way, confusion arises when reasonable people disagree about the weight 7 

a magistrate would give the corrected affidavit. 8 

Importantly, these two formulations describe the same underlying 9 

questions. Disagreements about whether a corrected affidavit establishes 10 

probable cause are identical to disputes over how much weight a magistrate 11 

would have given to the omitted evidence. Such evidence, after all, is deemed 12 

weighty enough to be material only if it would have altered the  magistrate’s  13 

probable cause determination. But this can only be decided by asking whether 14 

probable cause actually remains once the evidence is considered. To call the 15 

question of weight a genuine question of fact is merely to say that reasonable 16 

people could disagree about whether probable cause would still obtain. 17 
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 And therein lies the problem. On the one hand, some of our cases do say 1 

that determining the weight a magistrate would give omitted evidence is a 2 

question of fact. And that question eludes summary judgment if, but only if, 3 

reasonable factfinders could disagree about the answer—that is, about whether 4 

probable cause would still be found. Yet, if reasonable people disagree about the 5 

existence of probable cause, then arguable probable cause has, by definition, been 6 

established under others of our cases! Since arguable probable cause exists 7 

whenever reasonable people disagree about the existence of actual probable 8 

cause, no case of this sort should ever go to a jury. Either a court will decide 9 

probable cause (one way or the other) as a matter of law, or the court will find 10 

that probable cause is open to reasonable dispute and will on that basis dismiss 11 

the case, again as a matter of law, on qualified immunity grounds. But, to 12 

continue around the circle of our cases, this, of course, conflicts with the clear 13 

holding of Velardi that “doubtful cases” must be sent to a jury. 40 F.3d at 574.  14 

Judge Raggi is well aware of Velardi’s  holding;  she  refers  to  it,  in  fact,  both  15 

in Walczyk, see 496 F.3d at 158, and her opinion here, Dissenting Op., post at 6 16 

(“To  the  extent  Velardi observed that the weight a judicial officer would give 17 

omitted information is a question of fact, disputes as to that question might 18 
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require  a  jury  trial  in  ‘doubtful  cases’  of  probable  cause . . . .”).8 She does not 1 

explain,  however,  how  “doubtful  cases of  probable  cause”  can  ever  be anything 2 

other  than  “cases  of  arguable  probable  cause.”  It  would  follow  that  in  such  3 

circumstances, unless defendants somehow fail to raise a qualified immunity 4 

defense, a jury trial would never be required. 5 

 By identifying, as I believe I have, this conflict in our cases, I do not mean 6 

to  suggest  that  one  side,  rather  than  the  other,  is  the  “correct”  one. It is only to 7 

say that we are dealing with two confusing, and at times confused, lines of cases. 8 

Our Court would do well to provide clarity in this area. But the task is not an 9 

easy one, and, in any event, this case does not require us—and thus does not 10 

allow us—to undertake it. We need not resolve the tension I have described 11 

because the only question this case requires us to confront—whether the 12 

particular warrant that was granted still would have issued had the affidavit 13 

                                                 
8 In the preceding sentence, Judge Raggi states, citing Walczyk, 496 F.3d at 

157,  that  “the  existence  of  probable  cause  is generally a  matter  of  law  for  the  court.”  
Dissenting Op., post at 6 (citing Walczyk, 496 F.3d at 157) (emphasis added). 
“Generally”  here  would  seem  to  suggest  that  sometimes,  at  least—presumably in 
those  “doubtful  cases”  mentioned  in  the  next  sentence—a jury might be needed. 
But what Judge Raggi does not acknowledge, even as she cites Velardi, is that her 
notion of arguable probable cause swallows all such doubtful cases, ensuring 
that Velardi’s  promise—sometimes—of a jury trial will in fact never be realized. 
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been more complete—can be easily answered, I believe, under either line of our 1 

case law. 2 

II. 3 

 Although my colleagues disagree about whether the information Riley 4 

omitted from his affidavit might have changed a magistrate’s  mind  about  the  5 

existence of probable cause to search McColley’s  apartment  for  drugs,  the 6 

question in this case, and hence in their dispute, is whether Riley violated 7 

McColley’s  Fourth Amendment right to be free from unreasonable searches and 8 

seizures. Significantly, our Court has said  that  “[t]he method of  an  officer’s  entry  9 

into a dwelling is among the factors to be considered in assessing the 10 

reasonableness of a search under the Fourth  Amendment.”  United States v. Tisdale, 11 

195 F.3d 70, 72 (2d Cir. 1999) (per curiam) (emphasis added). 12 

 Here, the method of entry was more akin to a military invasion than the 13 

knocking and entering envisioned, and generally required, by our law. See Wilson 14 

v. Arkansas, 514 U.S. 927, 931-32 (1995). As Judge Pooler describes in her opinion, 15 

members  of  Troy’s  Emergency  Response  Team,  at  six  o’clock  one  morning, 16 

shattered  the  window  of  McColley’s  living  room  and  threw a flash-bang grenade 17 

inside before breaking down the door and storming in, brandishing automatic 18 
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weapons. Because McColley was given no warning before their entry, she was 1 

wearing only a t-shirt and underwear when the officers burst in. Thus attired, 2 

she was handcuffed and forced to lie face-down on her bed while an officer 3 

guarded her, weapon drawn, and a dog searched her room. By the time the 4 

police had left—having discovered only an electric bill and  McColley’s  college  5 

course schedule—McColley’s  furniture  had  been overturned, her rug and wall 6 

bore burn marks, her bookshelf, window, and doors had been broken, and her 7 

toiletries and clothes, along with her  daughter’s, had been strewn across the floor. 8 

 The trauma caused by a search of this sort was well described by a 9 

unanimous Supreme Court in Richards v. Wisconsin: 10 

While it is true that a no-knock entry is less intrusive than, for 11 
example, a warrantless search, the individual interests implicated by 12 
an unannounced, forcible entry should not be unduly minimized. . . . 13 
[T]he common law recognized that individuals should be provided 14 
the opportunity to comply with the law and to avoid the destruction 15 
of property occasioned by a forcible entry. These interests are not 16 
inconsequential. Additionally, when police enter a residence 17 
without announcing their presence, the residents are not given any 18 
opportunity to prepare themselves for such an entry. . . . The brief 19 
interlude between announcement and entry with a warrant may be 20 
the opportunity that an individual has to pull on clothes or get out 21 
of bed. 22 
 23 

520 U.S. at 393 n.5 (citations omitted). 24 
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 Because no-knock searches impinge so seriously upon both privacy and 1 

property  interests,  they  are  justified  only  if  police  “have  a  reasonable  suspicion  2 

that knocking and announcing their presence, under the particular circumstances, 3 

would be dangerous or futile, or that it would inhibit the effective investigation 4 

of  the  crime  by,  for  example,  allowing  the  destruction  of  evidence.”9 Id. at 394; 5 

Tisdale, 195 F.3d at 72. In Richards, the Supreme Court specifically disallowed 6 

blanket exceptions to the common law knock-and-announce requirement; in 7 

particular, the Court struck down the Wisconsin  Supreme  Court’s  rule “that  8 

police officers are never required to knock and announce their presence when 9 

executing a search  warrant  in  a  felony  drug  investigation.”  Id. at 387-88 10 

(emphasis in original). 11 

 In his application  to  search  McColley’s  apartment,  Riley  requested  a 12 

warrant  that  could  be  “executed  at  any  time  of  the  day  or  night”  and  that  13 

authorized  officers  “to  enter  the premises to be searched without giving notice of 14 

his [sic]  authority  and  purpose.”  J.A. 188. These requests were based on (what 15 

Riley described as) his reasonable cause to believe (1) that  “[t]he property sought 16 

                                                 
9 We note that, as Judge Raggi states in her dissent, the police need only 

reasonable suspicion, and not probable cause, that knocking and announcing 
would be dangerous or futile. As we will demonstrate below, there exists an 
issue of fact that must be resolved before even this standard is met. 
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may  be  easily  and  quickly  destroyed  or  disposed  of”  and  (2) that giving notice 1 

“may  endanger  the  life  or  safety  of  the  executing  Police  Officers.”  Id. According 2 

to  Riley’s  affidavit,  these beliefs were based on “the  physical  properties  of [the] 3 

contraband”;  the  “common  practice  of  persons  who  are  involved  in  the  illicit  use  4 

and trafficking of controlled substances to attempt to remove, destroy or dispose 5 

of  said  controlled  substances  if  notice  .  .  .  is  given”;  and  Riley’s  personal  6 

experience that giving notice allows suspects  “time  to  prepare  themselves,”  7 

thereby endangering officers’ safety. Id.  8 

 In addition to this boilerplate, Riley included in his application that 396 9 

First  Street  was  under  the  custody  and  control  of  “Stink,” a drug dealer and 10 

“soldier”  for  another  dealer,  “Chuck.”  “Stink”  was  also  said  to  sell  marijuana  11 

and crack cocaine out of 396 First Street. Although Riley described the residents 12 

of the other apartments for which he obtained a search warrant, he failed to tell 13 

the magistrate that McColley and her then four-year-old daughter lived at 396 14 

First Street. And although Riley described the female resident of another targeted 15 

apartment  as  someone  who  “deals  approximately  one  hundred  grams  of  16 

marijuana  a  week,” J.A. 177, he did not tell the magistrate that the known residents 17 

of 396 First Street had no criminal history. Riley, finally, failed to tell the 18 
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magistrate that police surveillance had failed to observe any criminal activity at 1 

all during surveillance of McColley’s apartment carried out over the course of 2 

three days. 3 

 Each of these omissions is legally relevant, and highly so, to the decision of 4 

whether to issue a no-knock warrant. Given that the apartment to be searched was 5 

home to a woman and child with no criminal record and, moreover, did not 6 

appear to be a hub of ongoing criminal activity, it would certainly seem possible 7 

for the search to have been “conducted at a time when the only individuals 8 

present in a residence ha[d] no connection with the drug activity and thus 9 

[would] be  unlikely  to  threaten  officers  or  destroy  evidence.”  Richards, 520 U.S. at 10 

393. Riley’s  justification  for  the  inactivity  at  McColley’s  apartment—his stated 11 

belief that it was  a  “stash  house,”  J.A. 312—itself weighed against the no-knock 12 

warrant, since large quantities of stashed narcotics would be difficult to dispose 13 

of quickly. See id. (“The  police  could  know  that  the  drugs  being searched for 14 

were of a type or in  a  location  that  made  them  impossible  to  destroy  quickly.”).  15 

As the Richards Court said of such situations,  “the  asserted  governmental  16 

interests in preserving evidence and maintaining safety may not outweigh the 17 

individual privacy interests intruded upon by a no-knock  entry.”  Id.   18 
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Judge  Raggi’s  argument, in her dissent, that  the  “readily  disposable  form”  1 

of  the  drugs  “in  zip-loc baggies,” Dissenting Op., post at 28, justified the no-2 

knock warrant therefore not only goes a long way toward creating the kind of 3 

blanket justification for no-knock searches in narcotics investigations that the 4 

Supreme Court specifically disapproved of in Richards—for when are drugs, by 5 

their nature compact in size, not in small packages?—but it also ignores the 6 

record evidence that it was in this case quite unlikely that all of the drugs could 7 

have been disposed of had a knock-and-announce warrant been issued.  That 8 

evidence includes the  very  fact  that  396  First  Street  was  allegedly  a  “stash”  house 9 

(which Officer Riley defined generally as a location where the traffickers  “would  10 

keep  money,  drugs,  and  weapons,”  J.A. 312); that the  CI’s  recollection was that 7 11 

grams of cocaine were being cut with a playing card in open view on an ironing 12 

board at 396 First Street; that 100 grams or more of marijuana were allegedly 13 

being sold each week from at least one of the residences; and that every time the 14 

CI  had  visited  the  apartments,  “Stink”  had  made  crack  cocaine sales. Evidence 15 

like this shows that narcotics were out in the open, and that enough drugs were 16 

present (given the fact  that  they  were  “stash[ed]”  there, J.A. 312) to make it most 17 
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unlikely that the time it takes to knock and announce would be so harmful to the 1 

finding of drugs as to justify an unannounced military-style invasion.  2 

 In light of the facts known to Riley when he submitted his warrant 3 

affidavit, it therefore appears possible, as a matter of law, that the governmental 4 

interests Riley asserted here did not outweigh the privacy and property interests 5 

his no-knock entry infringed. If police were able to invade the quiet home of a 6 

law-abiding woman and her child without knocking and identifying themselves, 7 

simply because they believed that the home contained drugs, then it is unclear 8 

when the police could ever not enter unannounced, at least when drugs were 9 

being investigated. Yet we know from Richards that blanket exceptions to the 10 

knock-and-announce requirement are unconstitutional, even in regard to drug 11 

searches. To search without first knocking, the government must reasonably 12 

suspect that something more than drugs awaits inside. A woman with no known 13 

criminal ties and her small child hardly strike  me  as  that  “something  more.” 14 

III. 15 

Thus far, I have argued that each potential argument supporting  a  “no-16 

knock  warrant”  was lacking, because there was no convincing record evidence 17 

that the drugs, sold daily and warehoused in the residence, were easily 18 
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disposable and because there would be no reason to believe that a mother and a 1 

child with no criminal record posed a danger justifying  a  “no-knock”  warrant. 2 

However, one remaining argument requires special consideration. 3 

Judge Raggi asserts that a corrected affidavit would support a reasonable 4 

suspicion of danger—and therefore justify a no-knock warrant—based on the 5 

officers’ belief that Sport, Stink, and Chuck might have been present and armed at 6 

396 First Street. See Dissenting Op., post at 31-33. Judge Raggi admits that the 7 

original affidavit only included as justification for a no-knock warrant Riley’s  8 

general knowledge that drug dealers often possess firearms—precisely the kind 9 

of general knowledge that, the Supreme Court has told us, cannot support a no-10 

knock warrant. See Richards, 520 U.S. at 387-88. She then, however, expands the 11 

universe to be considered and, based on other record evidence, concludes that a 12 

corrected affidavit would indicate, from the CI’s  communications, “case-specific”  13 

knowledge that  “Sport,  Stink,  and  Chuck  all  had  access  to  and  possession of 14 

firearms.” Dissenting Op., post at 31-32. 10 On this basis, Judge Raggi determines 15 

                                                 
10   I  do  not  here  dispute  Judge  Raggi’s  trek  into  the  record.  It  is  worth  

noting that in Walczyk, Judge Raggi and the panel were comfortable deciding the 
issue of probable cause as a matter of law because they could do so on the face of the 
affidavits. See 496  F.3d  at  157  (“In  this  case,  there  can  be  no  dispute  as  to  what  
facts the defendants relied on to establish probable cause for the challenged 
arrest and searches; they are memorialized in warrant affidavits. Thus, whether 
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that the more specific requirement that the Supreme Court has held was needed 1 

to justify a no-knock intrusion would be present in a corrected affidavit. Judge 2 

Raggi rightly does not contend that the officers gleaned this information from the 3 

written  “voluntary  statement”  of  the  CI, but instead from an  “operational  plan”  4 

drafted by Riley, in which he makes passing reference to the notion that the 5 

traffickers had access to firearms. See id. at 33. 6 

 Significantly, however, in testimony Riley makes no such assertion that he 7 

believed there would be armed persons at 396 First Street. When asked in his 8 

deposition whether there was anything that made him think in particular that 9 

there would be weapons in this apartment,  Riley  responded,  “Nothing  specific.” 10 

J.A. 411. He then went on to explain—as he had in the operational plan—that the 11 

confidential informant knew some of the persons involved in the drug trade here 12 

to possess firearms. Id.    13 

                                                                                                                                                             
the  affidavits,  on  their  face,  demonstrate  probable  cause,  is  a  question  of  law.”).  
Here, the affidavit does not include information about the traffickers being 
armed,  on  its  face  or  otherwise,  and  Judge  Raggi’s  foray  into  the  record  in  a  quest  
to decide the issue as a matter of law seems to stretch beyond the bounds of 
Walczyk. Indeed, here it is both the case that the fact cannot be gleaned from the 
affidavit and that the fact is disputed by the officers themselves, as I explore 
below, which makes deciding it as a matter of law all the more troubling . . . to 
put it mildly.  
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 But the record then becomes more complicated: for even this statement by 1 

Riley is contradicted. During  Officer  Rosney’s  deposition, he said that the officers 2 

had  no  “specific  information  from  the  [confidential]  informant  that  [the  persons  3 

within  the  residences]  were  armed.”  J.A. 259.  He attributed  the  officers’  belief  4 

that Sport, Stink, and Chuck may have been armed to the fact that 396 First Street 5 

was  a  “stash  house,”  which  made  the  officers  therefore  think  that  the persons 6 

within it “would  be  armed  and  dangerous” (i.e., based on the kind of generic 7 

data held to be insufficient by the Supreme Court!). J.A. 140.   8 

The record evidence is therefore mixed on the key—and for me, 9 

fundamental—question of whether or not the officers had a general or specific 10 

belief that Sport, Stink, and Chuck had firearms, and therefore whether knocking 11 

and announcing would have been dangerous. This is a constitutionally-12 

determinative issue, precisely because, as the Court explained in Richards, a 13 

general belief that drug traffickers are armed because drug traffickers typically 14 

are armed cannot support a no-knock warrant. See 520 U.S. at 394. Just what the 15 

officers knew therefore becomes a critical question of fact. Whether they had, as 16 

Rosney says, only a general belief that the persons would be armed simply 17 

because they were involved in narcotics trade or whether they had, as Riley says, 18 
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a particularized belief based  on  the  confidential  informant’s  statements or other 1 

evidence, is crucial and cannot be concluded as a matter of law based on the record 2 

before us. 3 

I therefore think there is a critical issue of material fact for the jury and that 4 

we must return the case to the district court on that ground. That said, I want to 5 

make clear that it may well be the case, even apart from the factual dispute, that 6 

the officers would have had no reason to think that these drug traffickers—even 7 

if they had access to firearms—would be at  McColley’s  residence  armed  in the 8 

wee hours of the morning. There may have been, in short, no particular—or, to 9 

use  Riley’s  word, “specific”—reason to suspect that knocking and announcing at 10 

the home of a mother without a criminal record in the early morning hours, 11 

when  it  would  be  likely  that  “the  only  individuals  present  in  [the]  residence  have  12 

no  connection  with  the  drug  activity,”  Richards, 520 U.S. at 393, would have been 13 

dangerous. In light of this and the other circumstances suggesting that a military-14 

like invasion into a the home of a mother without a criminal record was 15 

unjustified, one could reasonably be disposed to conclude as a matter of law, 16 

regardless of how the factual dispute about firearms is resolved, that a 17 

magistrate  would  not  have  properly  issued  a  “no-knock”  warrant  for  the search 18 
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of  McColley’s  apartment, and on that basis one might be well inclined to affirm 1 

the  district  court’s  denial  of  Riley’s  motion  for  summary  judgment.   2 

But we need not, and hence should not, go that far. In light of the fact that 3 

there is conflicting evidence on whether the officers had a particularized belief—4 

as against only the generalized conjecture that drug traffickers typically have 5 

firearms—that Sport, Stink, and Chuck were armed, there is indisputably a 6 

question of fact on an important issue. And that question precludes summary 7 

judgment and deprives us of jurisdiction over this interlocutory appeal.  8 

This conclusion, moreover, seems to me to be required even under Judge 9 

Raggi’s  more  capacious  standard  of “arguable  reasonable  suspicion.”  See Escalera, 10 

361 F.3d at 743. That is, the question of fact as to whether the officers had a 11 

particularized belief that the drug traffickers were likely to be armed bears 12 

directly upon  whether  the  officers  could  have  held  an  “objectively  reasonable”  13 

belief they would be in danger if they knocked and announced at 396 First Street. 14 

See id.; see also Holeman v. City of New London, 425 F.3d 184, 191 (2d Cir. 2005). We 15 

cannot here decide what, under the Supreme Court’s  standard,  the  officers 16 

reasonably suspected until we resolve the essentially and unavoidably factual 17 

conflict reflected in their inconsistent statements as to whether or not they 18 
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thought the drug traffickers had firearms and would be armed. Because there is a 1 

“dispute  as  to  what  facts  [the  officers] relied  on,”  Walcyk, 496 F.3d at 157, we 2 

cannot  conclude  “as  a  matter  of  law,  that  [a]  corrected  affidavit  would  have  been  3 

sufficient,” Smith, 175 F.3d at 105-106 n.5, to support a no-knock warrant. And 4 

this is so regardless of whether one follows  Judge  Raggi’s  or  Judge  Pooler’s  line  5 

of cases as  to  “arguable”  probable  cause;  indeed,  it  must  be  resolved  before  we  6 

can find that reasonable suspicion existed.  7 

This disputed and material question of fact is enough for me to conclude 8 

that summary judgment was inappropriate under either line  of  this  Circuit’s  cases 9 

and, therefore, to  join  Judge  Pooler’s  holding that we have no jurisdiction over 10 

the issue of qualified immunity at this time, and that this case must return to the 11 

district court for further proceedings, and possibly proceed to trial.  12 



12-2220-cv
McColley v. County of Rensselaer

REENAȱRAGGI,ȱCircuitȱJudge,ȱdissenting:

Myȱ colleaguesȱ JudgesȱPoolerȱ andȱCalabresiȱ conclude,ȱ albeitȱ forȱdifferent

reasons,ȱthatȱweȱlackȱ jurisdictionȱoverȱthisȱinterlocutoryȱappealȱfromȱaȱdenialȱof

qualifiedȱ immunity.ȱ ȱJudgeȱPoolerȱthinksȱthatȱcertainȱomissionsȱfromȱdefendantȱ

MichaelȱRiley’sȱaffidavitȱinȱsupportȱofȱaȱsearchȱwarrantȱforȱpremisesȱinhabitedȱby

plaintiffȱRonitaȱMcColleyȱraiseȱquestionsȱofȱfactȱasȱtoȱprobableȱcauseȱtoȱsearchȱatȱall.ȱ

JudgeȱCalabresiȱthinksȱtheȱomissionsȱundermineȱauthorizationȱtoȱconductȱtheȱsearch

onȱaȱ“noȱknock”ȱbasis.ȱȱIȱrespectfullyȱdisagreeȱwithȱbothȱconclusions.ȱȱ

Whateverȱweightȱaȱjudicialȱofficerȱmightȱgiveȱtheȱomittedȱfactsȱhereȱatȱissue,

itȱwouldȱnotȱbeȱenoughȱtoȱgiveȱriseȱtoȱaȱ“genuineȱdisputeȱthatȱaȱmagistrateȱwould

haveȱ issuedȱ theȱwarrant.”ȱ ȱ Velardiȱ v.ȱWalsh,ȱ 40ȱ F.3dȱ 569,ȱ 574ȱ (2dȱ Cir.ȱ 1994)

(emphasisȱomitted)ȱ(concludingȱthatȱaffiantȱentitledȱtoȱqualifiedȱimmunityȱbecause

factualȱ errors,ȱ evenȱ ifȱdeliberate,ȱ couldȱnotȱpossiblyȱhaveȱ affectedȱmagistrate’s

decisionȱtoȱissueȱwarrant).ȱȱThisȱisȱbecauseȱanȱaffidavitȱthatȱincludesȱtheȱomitted

informationȱdemonstratesȱprobableȱcauseȱtoȱsearchȱasȱaȱmatterȱofȱlaw.ȱȱSeeȱSmithȱv.

Edwards,ȱ 175ȱ F.3dȱ 99,ȱ 105ȱ (2dȱCir.ȱ 1999)ȱ (Sotomayor,ȱ J.)ȱ (instructingȱ thatȱ “[i]f
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probableȱ causeȱ remains”ȱ afterȱ warrantȱ isȱ corrected,ȱ plaintiffȱ hasȱ sufferedȱ no

violationȱofȱFourthȱAmendmentȱrightsȱ(internalȱquotationȱmarksȱomitted)).ȱȱThe

sameȱconclusionȱobtainsȱwithȱrespectȱtoȱnoȬknockȱexecutionȱofȱtheȱwarrant,ȱwhich

requiredȱaȱshowingȱonlyȱofȱreasonableȱsuspicion—notȱprobableȱcause—thatȱlaw

enforcementȱ officersȱwouldȱ beȱ endangeredȱ orȱ evidenceȱwouldȱ beȱdestroyedȱ if

officersȱannouncedȱtheirȱpresenceȱbeforeȱenteringȱtheȱtargetȱpremises.ȱ

Evenȱ ifȱ thereȱwereȱ anyȱ doubtȱ asȱ toȱ actualȱ probableȱ causeȱ orȱ reasonable

suspicionȱ inȱ thisȱcase—whichȱ Iȱsubmitȱ thereȱ isȱnot—theȱdeterminativeȱ issueȱ for

purposesȱofȱqualifiedȱimmunityȱisȱnotȱwhatȱweightȱtheȱissuingȱjudgeȱwouldȱassign

toȱ omittedȱ factsȱ inȱ reviewingȱ aȱ correctedȱ affidavit,ȱ butȱwhetherȱ anȱ officerȱ in

defendant’sȱ positionȱ couldȱ haveȱ heldȱ anȱ objectivelyȱ reasonable—evenȱ if

mistaken—beliefȱthatȱtheȱcorrectedȱaffidavitȱdemonstratedȱtheȱnecessaryȱprobable

causeȱandȱreasonableȱsuspicion.ȱȱThisȱisȱevidentȱfromȱEscaleraȱv.ȱLunn,ȱ361ȱF.3dȱ737

(2dȱCir.ȱ2004),ȱwhichȱheldȱthatȱifȱaȱcorrectedȱaffidavitȱprovidesȱ“anȱobjectiveȱbasis

toȱsupportȱarguableȱprobableȱcause,ȱremainingȱfactualȱdisputesȱareȱnotȱmaterialȱto

theȱissueȱofȱqualifiedȱimmunityȱandȱsummaryȱjudgmentȱshouldȱbeȱgrantedȱtoȱthe

defendantȱonȱtheȱbasisȱofȱqualifiedȱimmunity.”ȱȱId.ȱatȱ744.ȱȱAsȱEscaleraȱexplained,ȱ
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“[o]nlyȱifȱtheȱcorrectedȱaffidavitȱwouldȱnotȱsupportȱaȱreasonableȱofficer’sȱbeliefȱthat

probableȱcauseȱexistedȱwouldȱtheȱidentifiedȱfactualȱdisputesȱbeȱmaterial”ȱsoȱasȱto

warrantȱdenialȱofȱqualifiedȱimmunity.ȱȱId.ȱ(internalȱquotationȱmarksȱomitted);ȱsee

alsoȱMesserschmidtȱv.ȱMillender,ȱ132ȱS.ȱCt.ȱ1235,ȱ1244ȱ(2012)ȱ(statingȱthatȱqualified

immunityȱprovidesȱofficialsȱwithȱ“breathingȱroomȱtoȱmakeȱreasonableȱbutȱmistaken

judgments”ȱ(internalȱquotationȱmarksȱomitted));ȱMalleyȱv.ȱBriggs,ȱ475ȱU.S.ȱ335,ȱ341

(1986)ȱ(statingȱthatȱqualifiedȱimmunityȱisȱavailableȱwhereȱ“officersȱofȱreasonable

competenceȱcouldȱdisagree”ȱonȱtheȱlegalityȱofȱtheȱactionȱatȱissueȱinȱitsȱparticular

factualȱcontext).ȱ

Uponȱreviewȱofȱaȱcorrectedȱaffidavit,ȱIȱidentifyȱnoȱmaterialȱquestionȱofȱfactȱas

toȱtheȱexistenceȱofȱprobableȱcauseȱtoȱsearchȱorȱreasonableȱsuspicionȱtoȱdoȱsoȱonȱa

noȬknockȱbasis,ȱmuchȱlessȱanyȱdisputeȱasȱtoȱtheȱexistenceȱofȱarguableȱprobableȱcause

orȱreasonableȱsuspicion.ȱȱAccordingly,ȱIȱwouldȱexerciseȱjurisdictionȱandȱorderȱthat

judgmentȱbeȱ enteredȱ inȱ favorȱofȱRileyȱonȱgroundsȱofȱqualifiedȱ immunity.ȱ ȱSee

Escaleraȱ v.ȱ Lunn,ȱ 361ȱ F.3dȱ atȱ 743ȱ (statingȱ thatȱweȱ haveȱ jurisdictionȱ toȱ award

summaryȱ judgmentȱ whereȱ noȱ materialȱ factualȱ disputeȱ existsȱ asȱ toȱ qualified

immunity);ȱTierneyȱv.ȱDavidson,ȱ133ȱF.3dȱ189,ȱ194–95ȱ (2dȱCir.ȱ1998)ȱ (same).ȱ ȱ I

thereforeȱrespectfullyȱdissent.
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A. TheȱCorrectedȱAffidavit
ȱȱȱ

Toȱexplainȱmyȱdisagreement,ȱIȱstartȱbyȱdiscussingȱtheȱwarrantȱatȱissue,ȱthe

complainedȬofȱomissionsȱfromȱtheȱsupportingȱaffidavit,ȱtheȱ“correctedȱaffidavit”

standardȱofȱreview,ȱandȱtheȱcontentsȱofȱaȱcorrectedȱaffidavitȱinȱthisȱcase.ȱȱ

Onȱ Juneȱ27,ȱ2008,ȱaȱTroyȱcityȱcourtȱ judgeȱ issuedȱsearchȱwarrantsȱ forȱ four

premisesȱ reportedlyȱusedȱ forȱdrugȱ trafficking:ȱ ȱ (1)ȱ520ȱSecondȱAvenue,ȱApt.ȱ5;

(2)ȱ Buildingȱ 5ȱ Griswoldȱ Heights,ȱ Apartmentȱ 17;ȱ (3)ȱ 17ȱ 101stȱ Street,ȱ 1stȱ floor

apartment;ȱandȱ(4)ȱ396ȱFirstȱStreet,ȱ1stȱfloorȱapartment.ȱȱInȱsupportȱofȱwarrantsȱto

searchȱ theȱ lastȱ threeȱ locations,ȱdefendantȱRiley,ȱaȱcriminalȱ investigatorȱwithȱ the

RensselaerȱCountyȱDistrictȱAttorney’sȱOffice,ȱsworeȱtoȱaȱcommonȱaffidavitȱbased

largelyȱonȱinformationȱrecentlyȱobtainedȱfromȱaȱconfidentialȱinformantȱ(“CI”).

InȱchallengingȱtheȱsearchȱofȱtheȱFirstȱStreetȱapartmentȱwhereȱsheȱresidedȱwith

herȱdaughter,ȱplaintiffȱMcColleyȱcontendsȱthatȱRileyȱmisledȱtheȱissuingȱjudgeȱby

omittingȱcertainȱfactsȱfromȱhisȱsupportingȱaffidavit,ȱnotably,ȱthatȱ(1)ȱMcColley,ȱa

personȱ withȱ noȱ criminalȱ history,ȱ wasȱ theȱ recordȱ residentȱ ofȱ theȱ Firstȱ Street

apartment;ȱandȱ(2)ȱperiodicȱstreetȱsurveillanceȱstartingȱonȱJuneȱ25,ȱ2008,ȱfailedȱto

revealȱanyȱevidenceȱofȱdrugȱactivityȱatȱtheȱpremises.ȱȱSeeȱPoolerȱOp.,ȱanteȱatȱ13.ȱȱFor
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McColleyȱtoȱdemonstrateȱthatȱtheseȱomissionsȱmadeȱtheȱwarrantȬauthorizedȱsearch

ofȱherȱhomeȱunreasonableȱunderȱtheȱFourthȱAmendment,ȱsheȱmustȱshowȱnotȱonly

thatȱRileyȱ“knowinglyȱandȱintentionally”ȱomittedȱtheȱspecifiedȱinformationȱfromȱhis

warrantȱaffidavit,ȱbutȱalsoȱthatȱtheȱomittedȱfactsȱwereȱ“necessaryȱtoȱtheȱfindingȱof

probableȱcause”ȱtoȱsearchȱandȱtoȱtheȱfindingȱofȱreasonableȱsuspicionȱtoȱdoȱsoȱonȱa

noȬknockȱbasis.ȱȱFranksȱv.ȱDelaware,ȱ438ȱU.S.ȱ154,ȱ155–56ȱ(1978);ȱȱseeȱEscaleraȱv.

Lunn,ȱ361ȱF.3dȱatȱ743.

Toȱmakeȱtheȱlatterȱassessment,ȱweȱlookȱtoȱaȱhypotheticalȱ“correctedȱaffidavit,”

producedȱ byȱ addingȱ toȱ theȱ originalȱwarrantȱ affidavitȱ theȱ omittedȱ information

highlightedȱbyȱMcColleyȱasȱwellȱasȱanyȱotherȱpertinentȱomittedȱinformation.ȱȱSee

Escaleraȱ v.ȱ Lunn,ȱ 361ȱ F.3dȱ atȱ 744ȱ (“Inȱ performingȱ thisȱ correctingȱ process,ȱwe

examineȱallȱofȱ theȱ informationȱ theȱofficersȱpossessedȱwhenȱ theyȱappliedȱ forȱ the

arrestȱwarrant.”).ȱȱWeȱmustȱthenȱdetermineȱwhetherȱtheȱcorrectedȱaffidavitȱdoesȱor

doesȱnotȱdemonstrateȱtheȱnecessaryȱprobableȱcauseȱandȱreasonableȱsuspicion.ȱȱSee

Smithȱv.ȱEdwards,ȱ175ȱF.3dȱatȱ105.ȱȱ

Thisȱisȱaȱdeȱnovoȱinquiry,ȱnotȱlimitedȱtoȱtheȱdeferentialȱ“substantialȱbasis”

reviewȱweȱconductȱwhenȱaȱplaintiffȱchallengesȱaȱsearchȱincidentȱtoȱaȱwarrantȱonȱthe
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groundsȱthatȱitȱwasȱsupportedȱbyȱanȱinsufficient,ȱbutȱnotȱdeliberatelyȱmisleading,

affidavit.ȱȱVelardiȱv.ȱWalsh,ȱ40ȱF.3dȱatȱ574ȱn.1ȱ(internalȱquotationȱmarksȱomitted).ȱ

Whereȱthereȱisȱnoȱdisputeȱasȱtoȱwhatȱfactsȱaȱjudicialȱofficerȱreliedȱon—orȱinȱtheȱcase

ofȱaȱ correctedȱaffidavit,ȱ shouldȱhaveȱ reliedȱon—inȱmakingȱaȱprobableȱ causeȱor

reasonableȱsuspicionȱdetermination,ȱtheȱexistenceȱofȱprobableȱcauseȱandȱreasonable

suspicionȱisȱgenerallyȱaȱmatterȱofȱlawȱforȱtheȱcourt.ȱȱSeeȱWalczykȱv.ȱRio,ȱ496ȱF.3dȱ139,

157ȱ(2dȱCir.ȱ2007).ȱȱToȱtheȱextentȱVelardiȱobservedȱthatȱtheȱweightȱaȱjudicialȱofficer

wouldȱgiveȱomittedȱinformationȱisȱaȱquestionȱofȱfact,ȱdisputesȱasȱtoȱthatȱquestion

mightȱ requireȱ aȱ juryȱ trialȱ inȱ “doubtfulȱ cases”ȱ ofȱ probableȱ causeȱ orȱ reasonable

suspicion;ȱbut,ȱasȱJusticeȱ(thenȱJudge)ȱSotomayorȱexplainedȱinȱSmithȱv.ȱEdwards,

thatȱconclusionȱdoesȱnotȱobtainȱ“whereȱaȱcourtȱisȱableȱtoȱdetermine,ȱasȱaȱmatterȱof

law,ȱthatȱtheȱcorrectedȱaffidavitȱwouldȱhaveȱbeenȱsufficientȱtoȱsupportȱaȱfindingȱof

probableȱcause”ȱorȱreasonableȱsuspicion.ȱȱ175ȱF.3dȱatȱ105–06ȱn.5ȱ(notingȱthatȱinȱboth

VelardiȱandȱSmith,ȱ courtȱwasȱableȱ toȱdecide,ȱasȱaȱmatterȱofȱ law,ȱ thatȱ corrected

affidavitȱstatedȱprobableȱcause).ȱȱThus,ȱifȱprobableȱcauseȱandȱreasonableȱsuspicion

remainȱafterȱaȱwarrantȱisȱcorrectedȱtoȱaddȱomittedȱinformation,ȱ“noȱconstitutional

violationȱofȱplaintiff’sȱFourthȱAmendmentȱrightsȱhasȱoccurred.”ȱȱId.ȱatȱ105ȱ(internal
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quotationȱmarksȱomitted);ȱseeȱUnitedȱStatesȱv.ȱRajaratnam,ȱ719ȱF.3dȱ139,ȱ147ȱ(2dȱCir.

2013);ȱseeȱgenerallyȱSingerȱv.ȱFultonȱCnty.ȱSheriff,ȱ63ȱF.3dȱ110,ȱ118ȱ(2dȱCir.ȱ1995)

(“Thereȱcanȱbeȱnoȱfederalȱcivilȱrightsȱclaimȱforȱfalseȱarrestȱwhereȱtheȱarrestingȱofficer

hadȱprobableȱcause.”).ȱȱIndeed,ȱwhereȱaȱcorrectedȱwarrantȱdemonstratesȱprobable

causeȱorȱreasonableȱsuspicionȱasȱaȱmatterȱofȱlaw,ȱ“anyȱdisputedȱfactualȱissuesȱcannot

beȱdeemedȱ ‘material,’ȱandȱsummaryȱ judgmentȱ isȱwarranted”ȱ forȱ theȱdefendant.ȱ

Smithȱv.ȱEdwards,ȱ175ȱF.3dȱatȱ105.1ȱȱ

1ȱJudgeȱCalabresiȱisȱmistakenȱinȱsuggestingȱthatȱourȱprecedentȱisȱambiguous
asȱtoȱwhetherȱprobableȱcauseȱcanȱbeȱdecidedȱasȱaȱmatterȱofȱlawȱbasedȱonȱaȱcorrected
affidavit.ȱȱSeeȱCalabresiȱOp.,ȱanteȱatȱ4–14.ȱȱCertainlyȱGolinoȱv.ȱCityȱofȱNewȱHaven,
950ȱF.2dȱ 864ȱ (2dȱCir.ȱ 1991),ȱwhichȱheȱ cites,ȱdoesȱnotȱ signalȱ ambiguity.ȱ ȱThere,
omittedȱfactsȱcontradictedȱvirtuallyȱeveryȱfactȱreportedȱtoȱestablishȱprobableȱcause.ȱ
Seeȱid.ȱatȱ867ȱ(contrasting,ȱforȱexample,ȱ(1)ȱreportedȱincriminatingȱstatementsȱof
murderȱtarget’sȱexȬwifeȱwithȱherȱunreportedȱinconsistent,ȱandȱevenȱcontradictory,
statements;ȱ (2)ȱ reportedȱ informantȱ statementȱ linkingȱ targetȱ andȱ victimȱ with
informant’sȱunreportedȱtestimonialȱdenialȱofȱstatement;ȱandȱ(3)ȱreportedȱgeneral
descriptionȱofȱkillerȱwithȱunreportedȱeyewitnesses’ȱdetailedȱdescriptionsȱnotȱfitting
target,ȱasȱwellȱasȱnotingȱcompleteȱfailureȱtoȱdiscloseȱthatȱkiller’sȱbloodȱtypeȱwas
knownȱ andȱ hadȱ notȱ yetȱ beenȱ comparedȱ toȱ target’sȱ (whichȱ comparisonȱwould
subsequentlyȱexculpateȱtarget)).ȱȱInȱsuchȱcircumstances,ȱwhereȱaȱcorrectedȱaffidavit
presentsȱconflictsȱofȱfactȱdeterminativeȱofȱprobableȱcause,ȱaȱreviewingȱcourtȱcould
notȱdecideȱprobableȱcauseȱasȱaȱmatterȱofȱ lawȱwithoutȱknowingȱhowȱ theȱ issuing
magistrateȱmightȱhaveȱresolvedȱthoseȱconflicts—itselfȱaȱquestionȱofȱfact.ȱȱSeeȱid.ȱat
872.ȱ ȱ Indeed,ȱ unlessȱ aȱ magistrateȱ couldȱ reasonablyȱ discountȱ the
contradictions—whichȱ isȱ hardlyȱ evidentȱ fromȱ theȱ correctedȱ affidavitȱ in
Golino—probableȱcauseȱwouldȱbeȱdefeatedȱasȱaȱmatterȱofȱlaw.ȱȱThus,ȱtheȱcorrected
affidavit,ȱ viewedȱmostȱ favorablyȱ toȱ theȱ plaintiff,ȱ couldȱ notȱ admitȱ aȱ findingȱ of
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Aȱcorrectedȱaffidavitȱwouldȱhereȱdiscloseȱtheȱfollowingȱfacts:2

(1)ȱTheȱCIȱprovidingȱ informationȱreferencedȱ inȱtheȱaffidavitȱwasȱaȱperson

knownȱtoȱlawȱenforcementȱofficials.

(2)ȱTheȱCIȱhadȱaȱtrackȱrecordȱforȱreliability,ȱhavingȱprovidedȱinformationȱon

previousȱoccasionsȱleadingȱtoȱfourȱcontrolledȱpurchasesȱofȱdrugsȱandȱsupporting

twoȱsearchȱwarrantsȱthatȱresultedȱinȱtheȱseizureȱofȱdrugsȱandȱcontraband.

(3)ȱTheȱCIȱhadȱrecentlyȱprovidedȱauthoritiesȱwithȱeyewitnessȱ information

aboutȱillegalȱdrugȱdealingȱbyȱpersonsȱknownȱtoȱhimȱasȱ“Stink”ȱandȱ“Sport,”ȱbothȱof

probableȱcauseȱorȱevenȱarguableȱprobableȱcause.ȱȱSeeȱGolinoȱv.ȱCityȱofȱNewȱHaven,
761ȱF.ȱSupp.ȱ962,ȱ971–72ȱ(D.ȱConn.ȱ1991)ȱ(Cabranes,ȱD.J.)ȱ(concludingȱthatȱcourt
couldȱnotȱdecideȱasȱaȱmatterȱofȱ lawȱwhetherȱ“itȱwasȱobjectivelyȱ reasonableȱ for
[officers]ȱtoȱbelieveȱthatȱtheyȱwereȱactingȱinȱaȱfashionȱthatȱdidȱnotȱviolateȱ[Golino’s]
establishedȱfederallyȱprotectedȱright[s]”ȱ(internalȱquotationȱmarksȱomitted)).

Byȱcontrast,ȱhere,ȱtheȱomittedȱfactsȱdoȱnotȱcontradict,ȱbutȱonlyȱsupplement,
reportedȱ facts.ȱ ȱMoreover,ȱ forȱ reasonsȱ discussedȱ furtherȱ inȱ thisȱ opinion,ȱ those
supplementalȱfacts,ȱevenȱwhenȱviewedȱfavorablyȱtoȱMcColley,ȱcannotȱbearȱaȱweight
sufficientȱtoȱdefeatȱtheȱprobableȱcauseȱotherwiseȱestablished,ȱmuchȱlessȱarguable
probableȱcause.ȱ ȱThus,ȱourȱprecedentȱmakesȱclearȱ thatȱbothȱprobableȱcauseȱand
arguableȱprobableȱcauseȱcanȱbeȱdecidedȱfavorablyȱtoȱRileyȱasȱaȱmatterȱofȱlawȱbased
onȱtheȱcorrectedȱaffidavit.ȱȱSeeȱUnitedȱStatesȱv.ȱRajaratnam,ȱ719ȱF.3dȱatȱ149–50ȱ&
n.11,ȱ157ȱ&ȱn.21;ȱWalczykȱv.ȱRio,ȱ496ȱF.3dȱatȱ157;ȱEscaleraȱv.ȱLunn,ȱ361ȱF.3dȱatȱ744;
Smithȱv.ȱEdwards,ȱ175ȱF.3dȱatȱ105;ȱVelardiȱv.ȱWalsh,ȱ40ȱF.3dȱatȱ574.ȱȱ

2Regularȱtypeȱisȱusedȱtoȱdetailȱfactsȱreportedȱinȱtheȱoriginalȱaffidavit;ȱitalicsȱare
usedȱtoȱdetailȱfactsȱknownȱbutȱomittedȱfromȱthatȱaffidavit.
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whomȱworkedȱforȱ“Chuck.”ȱȱTheȱCIȱdescribedȱStink,ȱwhomȱtheȱCIȱhadȱknownȱsince

childhood,ȱasȱaȱmediumȬskinnedȱblackȱmaleȱwithȱvisibleȱeczema,ȱ22ȱyearsȱofȱage,

weighingȱ190–200ȱpounds.ȱȱHeȱdescribedȱSportȱasȱaȱdarkȬskinnedȱblackȱmaleȱinȱhis

twenties,ȱwithȱshortȱblackȱwavyȱhair,ȱweighingȱ155ȱpounds,ȱandȱ5‘8“ȱtall.ȱȱTheȱCI

providedȱaȱcellȱphoneȱnumberȱforȱSport.ȱȱ

(4)ȱOnȱJuneȱ23,ȱ2008,ȱunderȱtheȱsupervisionȱofȱlawȱenforcementȱauthorities,ȱthe

CIȱmadeȱaȱcontrolledȱpurchaseȱofȱcrackȱcocaineȱfromȱSportȱatȱ520ȱSecondȱAvenue,

Apartmentȱ5,ȱaȱlocationȱthatȱtheȱCIȱdescribedȱasȱSport’sȱresidence.

(5)ȱTheȱCIȱsubsequentlyȱreportedȱtoȱauthoritiesȱthatȱapproximatelyȱoneȱhour

afterȱthisȱSecondȱAvenueȱbuy,ȱSportȱbroughtȱtheȱCIȱtoȱtheȱfirstȱfloorȱapartmentȱatȱ396

FirstȱStreetȱtoȱshowȱtheȱCIȱwhereȱheȱgotȱhisȱdrugs.

(6)ȱTheȱCIȱ statedȱ thatȱStinkȱhasȱ custodyȱandȱ controlȱoverȱ theȱFirstȱStreet

apartment,ȱasȱwellȱasȱoverȱtheȱfirstȱfloorȱapartmentȱatȱ17ȱ101stȱStreetȱandȱApartment

5ȱatȱ520ȱSecondȱAvenue,ȱusingȱallȱthreeȱlocationsȱtoȱsellȱcrackȱcocaineȱandȱmarijuana.

(7)ȱTheȱaffiantȱknewȱfromȱtrainingȱandȱexperienceȱthatȱdrugȱdealersȱoftenȱkeep

theirȱdrugsȱatȱandȱoperateȱoutȱofȱseveralȱ locationsȱ inȱorderȱtoȱpreventȱ lossȱfrom

policeȱseizuresȱorȱhomeȱinvasionsȱbyȱcompetingȱdrugȱdealers.
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(8)ȱTheȱCIȱdescribedȱ396ȱFirstȱStreetȱasȱanȱunpaintedȱbrickȱedificeȱwithȱyellow

exteriorȱdoors,ȱ fiveȱ buildingsȱ southȱ ofȱ “Nature’sȱPub.”ȱ ȱHeȱ alsoȱ identifiedȱ the

buildingȱfromȱaȱphotograph,ȱwhichȱwasȱthenȱattachedȱtoȱtheȱwarrantȱaffidavit.

(9)ȱAnȱelectronicȱrecordsȱcheckȱrevealedȱtheȱregisteredȱresidentȱofȱtheȱFirstȱStreet

apartmentȱtoȱbeȱRonitaȱMcColley,ȱaȱpersonȱwithȱnoȱcriminalȱrecordȱwhoȱlivedȱatȱtheȱpremises

withȱherȱdaughter.

(10)ȱTheȱCIȱreportedȱthatȱwhenȱheȱenteredȱtheȱFirstȱStreetȱapartmentȱwith

Sport,ȱtheȱCIȱsawȱStinkȱusingȱaȱKingȱofȱHeartsȱplayingȱcardȱtoȱscrapeȱapproximately

7ȱgramsȱofȱpowderȱcocaineȱfromȱaȱscale.ȱȱStinkȱthenȱplacedȱthisȱcocaineȱintoȱaȱbaggie.ȱ

Meanwhile,ȱanȱunknownȱblackȱmaleȱinȱtheȱapartmentȱgaveȱSportȱaȱsandwichȬsized

baggieȱfilledȱwithȱsmallerȱblackȱzipȬlocȱbaggiesȱofȱcrackȱcocaine.ȱȱTheȱCIȱreported

thatȱtheseȱzipȬlocȱbaggiesȱwereȱsimilarȱinȱappearanceȱtoȱthoseȱinvolvedȱinȱtheȱCI’s

recentȱpurchasesȱofȱcrackȱcocaineȱfromȱSportȱatȱ520ȱSecondȱAvenue.

(11)ȱTheȱCIȱadvisedȱthatȱonȱapproximatelyȱ20ȱtoȱ30ȱoccasionsȱoverȱtheȱlastȱsix

months,ȱandȱasȱrecentlyȱasȱtheȱpastȱweek,ȱheȱhadȱbeenȱpresentȱinȱApartmentȱ17ȱof

Buildingȱ5ȱGriswoldȱHeightsȱand,ȱonȱeachȱoccasion,ȱhadȱseenȱStinkȱdealȱdrugsȱfrom

thatȱlocation.
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(12)ȱ TheȱCIȱ reportedȱ thatȱ theȱ registeredȱ tenantȱ ofȱ theȱGriswoldȱHeights

apartmentȱwasȱTanishaȱBruce,ȱwhoȱ livedȱatȱ theȱ locationȱwithȱherȱ twoȱchildren,

mother,ȱandȱsister.ȱ ȱTheȱCIȱstatedȱ thatȱBruceȱdealtȱapproximatelyȱ100ȱgramsȱof

marijuanaȱ perȱ weekȱ suppliedȱ toȱ herȱ byȱ Stink.ȱ ȱ Heȱ furtherȱ statedȱ thatȱ Stink

occasionallyȱstayedȱatȱtheȱGriswoldȱHeightsȱApartmentȱandȱhadȱcustodyȱandȱcontrol

overȱdrugȱactivityȱatȱthatȱsite.

(13)ȱTheȱCIȱstatedȱthatȱStinkȱregularlyȱresidedȱwithȱhisȱgirlfriendȱinȱtheȱfirst

floorȱ apartmentȱ atȱ 17ȱ 101stȱ Street.ȱ ȱ Theȱ CIȱ reportedȱ havingȱ beenȱ insideȱ that

apartmentȱonȱ twoȱoccasionsȱwithinȱ theȱpastȱ twoȱweeksȱwhenȱStinkȱ soldȱ crack

cocaineȱthere.

(14)ȱBetweenȱJuneȱ25ȱandȱJuneȱ27,ȱ2008,ȱ lawȱenforcementȱauthoritiesȱconducted

periodicȱstreetȱsurveillanceȱofȱtheȱoutsideȱofȱeachȱofȱtheȱpremisesȱforȱwhichȱsearchȱwarrants

wereȱsought.ȱȱThatȱsurveillanceȱrevealedȱnoȱevidenceȱofȱcriminalȱactivity.

(15)ȱTheȱaffiantȱknewȱfromȱpersonalȱexperienceȱthat,ȱbyȱgivingȱpriorȱnoticeȱof

executionȱ ofȱ aȱwarrant,ȱ suspectsȱwillȱ haveȱ timeȱ toȱprepareȱ themselvesȱ against

officers’ȱforcedȱentry,ȱwhichȱmayȱendangerȱtheȱlivesȱandȱsafetyȱofȱtheȱofficersȱand

personsȱinsideȱtheȱresidence.
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(16)ȱTheȱaffiantȱknewȱfromȱtrainingȱandȱexperienceȱthatȱdrugȱdealersȱoften

possessȱfirearmsȱandȱotherȱweaponsȱtoȱsafeguardȱtheirȱillegalȱactivities.

(17)ȱȱTheȱCIȱhadȱreportedȱthatȱStink,ȱSport,ȱandȱChuckȱallȱhadȱaccessȱtoȱandȱpossessed

firearms.ȱ

(18)ȱTheȱaffiantȱalsoȱknewȱfromȱpersonalȱexperienceȱthatȱitȱisȱcommonȱpractice

forȱdrugȱdealersȱtoȱattemptȱtoȱdestroyȱorȱdisposeȱofȱdrugsȱuponȱnoticeȱofȱexecution

ofȱaȱsearchȱwarrant.ȱ

ȱ B. ProbableȱCauseȱToȱSearch

1. Theȱ Correctedȱ Affidavitȱ Demonstratesȱ Probableȱ Causeȱ asȱ a
MatterȱofȱLaw

Inȱ consideringȱwhetherȱ suchȱ aȱ correctedȱ affidavitȱdemonstratesȱprobable

causeȱtoȱsearchȱasȱaȱmatterȱofȱlaw—therebyȱprecludingȱanyȱgenuineȱdisputeȱasȱto

whetherȱ aȱ judgeȱ wouldȱ haveȱ issuedȱ aȱ searchȱ warrantȱ forȱ theȱ Firstȱ Street

apartment—itȱisȱusefulȱtoȱrecallȱtheȱstandardȱforȱprobableȱcause.ȱȱProbableȱcauseȱto

searchȱexistsȱwhereȱcircumstancesȱindicateȱaȱ“fairȱprobabilityȱthatȱcontrabandȱor

evidenceȱofȱaȱcrimeȱwillȱbeȱfoundȱinȱaȱparticularȱplace.”ȱȱIllinoisȱv.ȱGates,ȱ462ȱU.S.

213,ȱ238ȱ(1983);ȱseeȱStansburyȱv.ȱWertman,ȱ721ȱF.3dȱ84,ȱ89ȱ(2dȱCir.ȱ2013)ȱ(statingȱthat

“courtȱexaminesȱeachȱpieceȱofȱevidenceȱandȱconsidersȱitsȱprobativeȱvalue,ȱandȱthen

12



looksȱtoȱtheȱtotalityȱofȱtheȱcircumstancesȱtoȱevaluateȱwhetherȱthereȱwasȱprobable

cause”ȱ(alterationȱandȱinternalȱquotationȱmarksȱomitted)).ȱȱThisȱ“fluid”ȱstandard

doesȱnotȱdemandȱ“hardȱcertainties”ȱbutȱonlyȱfactsȱsufficientȱtoȱestablishȱtheȱsortȱof

“fairȱprobability”ȱonȱwhichȱ“reasonableȱandȱprudentȱmen,ȱnotȱlegalȱtechnicians,

act.”ȱȱIllinoisȱv.ȱGates,ȱ462ȱU.S.ȱatȱ231–32,ȱ238;ȱseeȱFloridaȱv.ȱHarris,ȱ133ȱS.ȱCt.ȱ1050,

1055ȱ(2013)ȱ(observingȱthatȱprobableȱcauseȱisȱ“practical,”ȱ“commonȬsensical,”ȱ“allȬ

thingsȬconsidered”ȱstandard).3ȱȱȱ

Here,ȱthereȱcanȱbeȱnoȱquestionȱasȱtoȱtheȱ“fairȱprobability”ȱthatȱevidenceȱof

drugȱ dealingȱ wouldȱ beȱ foundȱ inȱ theȱ Firstȱ Streetȱ apartment.ȱ ȱ Theȱ corrected

affidavit—likeȱtheȱoriginalȱone—reportedȱcurrentȱdrugȱdealingȱatȱthatȱlocation,ȱas

3ȱProbableȱcauseȱisȱnotȱbackwardȱlooking.ȱȱThus,ȱtheȱresultsȱofȱaȱsearchȱare
immaterialȱtoȱaȱdeterminationȱofȱwhetherȱtheȱsearchȱwasȱsupportedȱbyȱprobable
cause.ȱȱSeeȱUnitedȱStatesȱv.ȱRamirez,ȱ523ȱU.S.ȱ65,ȱ71ȱn.2ȱ(1998)ȱ(“Inȱdeterminingȱthe
lawfulnessȱofȱentryȱandȱtheȱexistenceȱofȱprobableȱcauseȱweȱmayȱconcernȱourselves
onlyȱwithȱwhatȱ theȱ officersȱ hadȱ reasonȱ toȱ believeȱ atȱ theȱ timeȱ ofȱ theirȱ entry.”
(emphasisȱ inȱoriginal;ȱalterationȱandȱ internalȱquotationȱmarksȱomitted));ȱUnited
Statesȱv.ȱDiȱRe,ȱ332ȱU.S.ȱ581,ȱ595ȱ(1948)ȱ(“[A]ȱsearchȱisȱnotȱtoȱbeȱmadeȱlegalȱbyȱwhat
itȱturnsȱup.ȱȱInȱlawȱitȱisȱgoodȱorȱbadȱwhenȱitȱstartsȱandȱdoesȱnotȱchangeȱcharacter
fromȱ itsȱ success.”ȱ (footnoteȱ omitted)).ȱ ȱ Justȱ asȱ theȱ discoveryȱ ofȱ incriminating
evidenceȱ inȱ theȱ courseȱofȱaȱ searchȱ cannotȱestablishȱprobableȱ causeȱwhereȱnone
existed,ȱ theȱ failureȱ toȱ discoverȱ suchȱ evidenceȱ cannotȱ undermineȱ aȱ satisfactory
showingȱofȱprobableȱcause.ȱȱThus,ȱtheȱfailureȱtoȱfindȱdrugsȱatȱanyȱofȱtheȱpremises
searchedȱinȱthisȱcaseȱisȱimmaterialȱtoȱourȱassessmentȱofȱprobableȱcause.ȱ
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wellȱ asȱ atȱ otherȱ sitesȱ associatedȱwithȱ theȱ sameȱ groupȱ ofȱdealers.ȱ ȱBecauseȱ the

informationȱcameȱ fromȱaȱCI,ȱ theȱ“coreȱquestionȱ inȱassessingȱprobableȱcause”ȱ to

searchȱtheseȱpremisesȱwasȱwhetherȱtheȱinformationȱsuppliedȱbyȱtheȱinformantȱwas

sufficientlyȱ“reliable.”ȱ ȱUnitedȱStatesȱv.ȱWagner,ȱ989ȱF.2dȱ69,ȱ72ȱ (2dȱCir.ȱ1993).ȱ

Informantȱ reliabilityȱ isȱ properlyȱ evaluatedȱ byȱ referenceȱ toȱ theȱ totalityȱ ofȱ the

circumstances.ȱ ȱ Seeȱ Illinoisȱv.ȱGates,ȱ 462ȱU.S.ȱ atȱ 232–33.ȱ ȱWhileȱ JudgeȱPooler’s

opinionȱrepeatedlyȱreferencesȱthisȱstandard,ȱitȱinȱfactȱfailsȱtoȱapplyȱit,ȱdiscussing

onlyȱ howȱ theȱ omittedȱ factsȱ mightȱ castȱ doubtȱ onȱ theȱ reliabilityȱ ofȱ theȱ CI’s

information.ȱȱIllinoisȱv.ȱGates,ȱhowever,ȱspecificallyȱrequiresȱthatȱaȱreliabilityȱinquiry

beȱholisticȱandȱrecognizesȱthatȱdeficienciesȱinȱoneȱareaȱmayȱwellȱbeȱcompensatedȱfor

byȱaȱstrongȱshowingȱinȱanother.ȱȱSeeȱid.;ȱUnitedȱStatesȱv.ȱSteppello,ȱ664ȱF.3dȱ359,ȱ364

(2dȱCir.ȱ 2011)ȱ (holdingȱ districtȱ courtȱ erredȱ inȱ consideringȱ “individualȱ factsȱ in

isolation”ȱwhenȱevaluatingȱprobableȱcause).ȱȱInȱthisȱcase,ȱtheȱtotalityȱofȱtheȱfactsȱin

theȱcorrectedȱaffidavitȱsoȱstronglyȱsupportsȱtheȱreliabilityȱofȱtheȱCI’sȱinformation

that,ȱevenȱwithȱtheȱadditionȱofȱtheȱomittedȱmatters,ȱprobableȱcauseȱtoȱsearchȱtheȱFirst

Streetȱapartmentȱisȱestablishedȱasȱaȱmatterȱofȱlaw.
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Toȱbegin,ȱtheȱCIȱwasȱaȱpersonȱknownȱtoȱlawȱenforcementȱofficersȱandȱnotȱan

anonymousȱ tipster,ȱaȱcircumstanceȱ thatȱweȱhaveȱ recognizedȱweighsȱ inȱ favorȱof

reliability.ȱ ȱ Seeȱ Unitedȱ Statesȱ v.ȱ Elmore,ȱ 482ȱ F.3dȱ 172,ȱ 180–81ȱ (2dȱ Cir.ȱ 2007)

(observingȱthatȱinformationȱfromȱknownȱsourceȱisȱgenerallyȱentitledȱtoȱmoreȱweight

thanȱ thatȱ fromȱ anonymousȱ tipsterȱ becauseȱ policeȱ canȱ betterȱ assessȱ former’s

reputationȱandȱholdȱhimȱaccountableȱifȱallegationsȱturnȱoutȱtoȱhaveȱbeenȱfabricated);

UnitedȱStatesȱv.ȱGagnon,ȱ373ȱF.3dȱ230,ȱ236ȱ(2dȱCir.ȱ2004)ȱ(same).

Inȱadditionȱtoȱbeingȱknown,ȱtheȱCIȱhereȱhadȱaȱprovenȱrecordȱofȱreliability,

havingȱ providedȱ informationȱ inȱ theȱ pastȱ thatȱ hadȱ ledȱ toȱ twoȱ searchȱwarrants

resultingȱinȱdrugȱseizuresȱandȱtoȱfourȱcontrolledȱpurchasesȱofȱnarcotics.ȱȱWeȱhave

observedȱthatȱinformationȱprovidedȱbyȱanȱinformantȱfromȱwhomȱtheȱgovernment

“hasȱreceivedȱconsistentlyȱreliableȱinformationȱinȱtheȱpastȱisȱlikelyȱtoȱbeȱsufficiently

reliableȱtoȱestablishȱprobableȱcause.”ȱȱUnitedȱStatesȱv.ȱWagner,ȱ989ȱF.2dȱatȱ73;ȱsee

alsoȱUnitedȱStatesȱv.ȱSidwell,ȱ440ȱF.3dȱ865,ȱ869ȱ(7thȱCir.ȱ2006)ȱ(holdingȱprobable

causeȱexistedȱwhereȱ“informantȱhadȱcompletedȱnumerousȱotherȱcontrolledȱbuysȱin

theȱpastȱandȱprovided,ȱonȱthoseȱoccasions,ȱaccurateȱandȱreliableȱinformation”).
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Moreover,ȱtheȱinformationȱprovidedȱbyȱthisȱknown,ȱreliableȱCIȱasȱtoȱdrug

dealingȱinȱeachȱofȱtheȱpremisesȱforȱwhichȱsearchȱwarrantsȱwereȱsoughtȱwasȱbased

onȱhisȱownȱfirstȬhandȱobservations,ȱaȱcircumstanceȱweȱhaveȱrecognizedȱasȱ“easily”

establishingȱ probableȱ cause.ȱ ȱUnitedȱ Statesȱ v.ȱWagner,ȱ 989ȱ F.2dȱ atȱ 73ȱ (stating

probableȱcauseȱ“easilyȱestablished”ȱwhereȱinformantȱdescribedȱoccasionsȱonȱwhich

heȱpersonallyȱwitnessedȱdrugȬrelatedȱactivitiesȱinȱsuspect’sȱhome).ȱȱThatȱconclusion

isȱonlyȱreinforcedȱbyȱtheȱfactȱthatȱtheȱCI’sȱinformationȱhereȱwasȱfrequentlyȱdetailed

insofarȱasȱitȱincludedȱtheȱstreetȱnames,ȱphysicalȱdescriptionsȱand,ȱinȱoneȱcase,ȱtheȱcell

phoneȱnumber,ȱforȱtheȱtwoȱpersonsȱwhoseȱdrugȱdealsȱtheȱCIȱhadȱwitnessedȱinȱthe

locationsȱforȱwhichȱwarrantsȱwereȱbeingȱsought.ȱȱSeeȱIllinoisȱv.ȱGates,ȱ462ȱU.S.ȱatȱ234

(recognizingȱ thatȱ detailedȱ informationȱ entitledȱ toȱ greatȱ weightȱ inȱ assessing

reliability);ȱUnitedȱStatesȱv.ȱHernandez,ȱ85ȱF.3dȱ1023,ȱ1028ȱ(2dȱCir.ȱ1996)ȱ(holding

thatȱCI’sȱ“detailedȱeyeȬwitnessȱreportȱofȱcrime,”ȱsuchȱasȱdescriptionȱofȱapartment,

itsȱoccupants,ȱandȱdrugȱtransactions,ȱestablishedȱprobableȱcauseȱ(internalȱquotation

marksȱomitted)).

Indeed,ȱ inȱ theȱ caseȱ ofȱdrugȱdealingȱ atȱ theȱFirstȱ Streetȱpremises,ȱ theȱCI’s

accountȱwasȱparticularlyȱdetailed.ȱȱHeȱreportedȱthatȱ“Sport”ȱhadȱtakenȱhimȱtoȱthe
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FirstȱStreetȱapartmentȱapproximatelyȱoneȱhourȱafterȱtheȱCIȱhadȱmadeȱaȱsuccessful

controlledȱpurchaseȱofȱcrackȱfromȱSportȱatȱtheȱdealer’sȱSecondȱAvenueȱresidence.ȱ

SportȱtoldȱtheȱCIȱthatȱtheȱFirstȱStreetȱapartmentȱwasȱwhereȱheȱgotȱhisȱdrugsȱand,

indeed,ȱtheȱCIȱsawȱanȱunknownȱmanȱinȱtheȱFirstȱStreetȱapartmentȱsupplyȱSportȱwith

baggiesȱofȱcrackȱthatȱwereȱpackagedȱsimilarlyȱtoȱtheȱcrackȱtheȱCIȱhadȱacquiredȱfrom

Sportȱearlierȱthatȱsameȱdayȱinȱtheȱcontrolledȱpurchase.ȱȱFurther,ȱtheȱCIȱreportedȱthat,

inȱtheȱFirstȱStreetȱapartment,ȱheȱalsoȱsawȱ“Stink,”ȱaȱpersonȱknownȱtoȱhimȱsince

childhood,ȱusingȱaȱplayingȱcard,ȱspecificallyȱ identifiedȱasȱtheȱKingȱofȱHearts,ȱto

scrapeȱwhatȱtheȱCIȱestimatedȱtoȱbeȱ7ȱgramsȱofȱcocaineȱfromȱaȱscaleȱintoȱaȱbaggie.ȱ

TheȱCIȱ relatedȱ occasionsȱwhenȱ heȱ hadȱ seenȱ Stinkȱ dealȱ drugsȱ fromȱ twoȱ other

locations,ȱoneȱhisȱhomeȱandȱtheȱotherȱtheȱresidenceȱofȱaȱwomanȱidentifiedȱasȱTanisha

Bruce.ȱȱ

Additionally,ȱtheȱinformationȱprovidedȱwasȱcurrent,ȱtheȱCIȱhavingȱwitnessed

theȱdrugȱdealingȱ inȱ theȱFirstȱStreetȱapartmentȱonlyȱaȱ fewȱdaysȱbeforeȱaȱ search

warrantȱwasȱinitiallyȱsoughtȱandȱobtained.ȱȱCf.ȱRiveraȱv.ȱUnitedȱStates,ȱ928ȱF.2dȱ592,

602ȱ(2dȱCir.ȱ1991)ȱ(observingȱthatȱinȱcasesȱofȱongoingȱnarcoticsȱoperations,ȱintervals

ofȱ weeksȱ orȱ monthsȱ betweenȱ describedȱ actȱ andȱ warrantȱ applicationȱ didȱ not

necessarilyȱmakeȱinformationȱstale).
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Finally,ȱ theȱ informationȱ suppliedȱwasȱ corroboratedȱ inȱ varyingȱ respects.ȱ

InsofarȱasȱtheȱCIȱreportedȱthatȱStinkȱandȱSportȱusedȱvariousȱlocationsȱtoȱconduct

theirȱdrugȱactivity,ȱthisȱfoundȱcorroborationȱinȱRiley’sȱownȱtrainingȱandȱexperience,

whichȱconfirmedȱthatȱdrugȱdealersȱfrequentlyȱoperatedȱoutȱofȱvariousȱlocationsȱto

minimizeȱtheȱriskȱthatȱtheyȱwouldȱloseȱtheirȱsuppliesȱtoȱpoliceȱsearchesȱorȱrivals’

theftsȱatȱaȱsingleȱlocation.ȱȱSeeȱUnitedȱStatesȱv.ȱClark,ȱ638ȱF.3dȱ89,ȱ98ȱ(2dȱCir.ȱ2011)

(recognizingȱevenȱpartialȱcorroborationȱtoȱbeȱrelevantȱtoȱassessmentȱofȱreliability);

UnitedȱStatesȱv.ȱCanfield,ȱ212ȱF.3dȱ713,ȱ719–20ȱ(2dȱCir.ȱ2000)ȱ(same).ȱȱMoreover,ȱthe

CIȱhadȱsuccessfullyȱmadeȱaȱcontrolledȱpurchaseȱofȱcrackȱfromȱSportȱonȱJuneȱ23,ȱ2008,

aȱcircumstanceȱweȱhaveȱrecognizedȱasȱ“powerfulȱcorroborativeȱevidence”ȱofȱtheȱCI’s

reliabilityȱ inȱ reportingȱ firstȬhandȱ observationsȱ ofȱ otherȱdrugȱ traffickingȱ byȱ the

supplierȱorȱhisȱ confederates.ȱ ȱUnitedȱStatesȱv.ȱWagner,ȱ989ȱF.2dȱatȱ73.ȱ ȱSuchȱa

conclusionȱ isȱ especiallyȱwarrantedȱ here,ȱwhereȱ itȱwasȱ theȱ sellerȱ ofȱ theȱ drugs

involvedȱinȱtheȱcontrolledȱpurchaseȱwho,ȱwithinȱanȱhourȱofȱthatȱtransaction,ȱbrought

theȱCIȱtoȱtheȱFirstȱStreetȱapartment,ȱrepresentingȱitȱtoȱbeȱtheȱplaceȱwhereȱheȱgotȱhis

drugs.ȱȱWeȱalsoȱhaveȱdenominatedȱasȱ“selfȬcorroborating”ȱdetailedȱreportsȱofȱdrug

dealingȱwitnessedȱfirstȬhandȱbyȱanȱinformant,ȱsuchȱasȱtheȱCIȱhereȱprovidedȱwith
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respectȱtoȱhisȱobservationsȱinsideȱtheȱFirstȱStreetȱapartment.ȱȱUnitedȱStatesȱv.ȱSmith,

9ȱF.3dȱ1007,ȱ1013ȱ(2dȱCir.ȱ1993).

Byȱcomparison,ȱtheȱomittedȱinformation,ȱevenȱwhenȱviewedȱinȱtheȱlightȱmost

favorableȱ toȱMcColley,ȱdoesȱ littleȱ toȱundercutȱ theȱreliabilityȱofȱ theȱCI’sȱaccount.ȱ

InsofarȱasȱtheȱrecordȱresidentȱofȱtheȱFirstȱStreetȱpremisesȱwasȱRonitaȱMcColley,ȱa

womanȱwithȱnoȱcriminalȱrecordȱandȱaȱyoungȱchild,ȱtheȱissuingȱjudgeȱalreadyȱknew

thatȱ Sportȱ andȱ Stinkȱdealtȱdrugsȱ outȱ ofȱ variousȱ premises,ȱ includingȱ oneȱ other

apartment—atȱGriswoldȱHeights—whereȱaȱsingleȱmother,ȱTanishaȱBruce,ȱresided

withȱherȱchildren.ȱȱThus,ȱitȱcouldȱnotȱhaveȱmadeȱanyȱdifferenceȱtoȱaȱjudge’sȱprobable

causeȱdeterminationȱtoȱlearnȱthatȱtheȱregisteredȱoccupantȱofȱtheȱFirstȱStreetȱpremises

wasȱalsoȱaȱsingleȱmother.4ȱȱInsofarȱasȱtheȱCIȱimplicatedȱBruceȱinȱdrugȱtrafficking,

whereasȱMcColleyȱhadȱnoȱcriminalȱrecord,ȱtheȱlatterȱfactȱraisesȱnoȱgenuineȱdispute

asȱtoȱwhetherȱtheȱjudgeȱwouldȱhaveȱissuedȱaȱsearchȱwarrant.ȱȱTheȱprobableȱcause

questionȱwasȱnotȱwhetherȱthereȱwasȱaȱfairȱprobabilityȱtoȱthinkȱthatȱMcColleyȱherself

4ȱToȱtheȱextentȱtheȱCIȱdescribedȱStinkȱasȱbeingȱinȱ“custodyȱandȱcontrol”ȱofȱthe
threeȱapartmentsȱforȱwhichȱsearchȱwarrantsȱwereȱbeingȱsought,ȱtheȱissuingȱjudge
alreadyȱknewȱfromȱtheȱinformationȱprovidedȱaboutȱTanishaȱBruceȱthatȱthisȱdidȱnot
signalȱexclusiveȱcustodyȱorȱcontrolȱorȱprecludeȱanotherȱpersonȱfromȱbeingȱtheȱrecord
residentȱofȱtheȱapartment.
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wasȱdealingȱdrugs,ȱbutȱwhetherȱthereȱwasȱaȱfairȱprobabilityȱtoȱthinkȱthatȱevidence

ofȱdrugȱdealingȱwouldȱbeȱfoundȱinȱherȱapartment.ȱȱThatȱprobableȱcauseȱquestion

mustȱbeȱansweredȱ“yes”ȱinȱlightȱofȱtheȱreliableȱCI’sȱdetailedȱaccountȱofȱtheȱdrug

activityȱheȱwitnessedȱ insideȱtheȱFirstȱStreetȱapartmentȱonȱJuneȱ23,ȱ2008,ȱandȱhis

identificationȱofȱtwoȱofȱtheȱmenȱinvolvedȱinȱthatȱactivity.

Inȱshort,ȱevenȱifȱweȱcannotȱknowȱtheȱpreciseȱweightȱanȱissuingȱjudgeȱmight

giveȱomittedȱfactsȱaboutȱMcColley’sȱidentityȱasȱtheȱrecordȱresidentȱofȱtheȱFirstȱStreet

apartment,ȱweȱdoȱknow,ȱinȱlightȱofȱtheȱtotalityȱofȱcircumstancesȱstronglyȱindicating

theȱreliabilityȱofȱtheȱCI’sȱinformation,ȱthatȱtheȱomissionsȱcouldȱnotȱbearȱaȱweight

sufficientȱtoȱraiseȱaȱgenuineȱissueȱasȱtoȱtheȱexistenceȱofȱprobableȱcause.ȱȱSeeȱgenerally

UnitedȱStatesȱv.ȱRajaratnam,ȱ719ȱF.3dȱatȱ149–50ȱ&ȱn.11,ȱ157ȱ&ȱn.21ȱ(affirmingȱdistrict

court’sȱholdingȱthatȱallegedȱmisstatementsȱandȱomissions,ȱincludingȱomissionȱof

informant’sȱ criminalȱ history,ȱ wereȱ notȱ materialȱ inȱ lightȱ ofȱ otherȱ indiciaȱ of

informant’sȱ reliability,ȱ suchȱ asȱ factȱ thatȱ informantȱwasȱ knownȱ andȱ hadȱmade

statementsȱagainstȱpenalȱinterest,ȱandȱgovernmentȱwasȱableȱtoȱcorroborateȱsome

statements);ȱVelardiȱ v.ȱWalsh,ȱ 40ȱ F.3dȱ atȱ 575ȱ (findingȱ omittedȱ factsȱ thatȱ drug

supplierȱhadȱnotȱbeenȱseenȱarmedȱandȱthatȱnoȱdrugȱtransactionsȱhadȱtakenȱplaceȱat
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residenceȱtoȱbeȱsearchedȱ“wereȱsimplyȱnotȱmaterial”ȱwhereȱaffidavitsȱdidȱnotȱimply

thatȱsupplierȱwasȱarmedȱorȱdealingȱdrugsȱfromȱhisȱhomeȱandȱtotalityȱofȱevidence

otherwiseȱestablishedȱprobableȱcauseȱasȱmatterȱofȱlaw).

Theȱsameȱconclusionȱappliesȱwithȱevenȱmoreȱforceȱtoȱomittedȱinformation

aboutȱtheȱunproductiveȱresultsȱofȱsporadicȱpoliceȱsurveillanceȱonȱtheȱexteriorsȱofȱthe

premisesȱforȱwhichȱsearchȱwarrantsȱwereȱsought.ȱȱOurȱprecedentȱinstructsȱthatȱan

“otherwiseȱsufficientȱapplicationȱforȱaȱsearchȱwarrantȱneedȱnotȱrelateȱunproductive

orȱunsuccessfulȱeffortsȱinȱtheȱcourseȱofȱtheȱinvestigation.”ȱȱUnitedȱStatesȱv.ȱSmith,

9ȱF.3dȱatȱ1014.ȱȱInȱanyȱevent,ȱevenȱwhenȱtheȱsurveillanceȱresultsȱareȱincludedȱinȱa

correctedȱ affidavit,ȱ theyȱ cannotȱ raiseȱ aȱ seriousȱ questionȱ asȱ toȱ theȱ existenceȱ of

probableȱcauseȱbecauseȱthoseȱresultsȱindicateȱonlyȱthatȱbetweenȱJuneȱ25ȱandȱJuneȱ27,

2008,ȱonȱthoseȱoccasionsȱwhenȱofficersȱhadȱtheȱoutsideȱofȱ396ȱFirstȱStreetȱinȱview,

theyȱdidȱnotȱseeȱanyȱsignȱofȱcriminalȱactivity.ȱ ȱToȱstateȱ theȱobvious,ȱ thisȱhardly

precludedȱdrugȱtraffickingȱonȱJuneȱ23;ȱmuchȱlessȱdidȱitȱforecloseȱtheȱfairȱprobability

thatȱdrugsȱorȱevidenceȱofȱpriorȱdrugȱtraffickingȱwouldȱbeȱfoundȱinsideȱtheȱpremises.ȱ

Thatȱprobabilityȱwasȱsoȱplainlyȱestablishedȱbyȱtheȱdetailed,ȱeyewitnessȱaccountȱof

aȱreliableȱCIȱthatȱwhateverȱweightȱaȱ judgeȱmightȱgiveȱtheȱsurveillanceȱresults,ȱit

wouldȱnotȱbeȱenoughȱtoȱraiseȱaȱgenuineȱissueȱofȱfactȱasȱtoȱprobableȱcause.
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Inȱconcludingȱotherwise,ȱJudgeȱPoolerȱobservesȱthatȱanyȱomissionsȱfromȱa

warrantȱbasedȱonȱinformationȱprovidedȱbyȱaȱconfidentialȱinformantȱmustȱbeȱdeemed

“glaring”ȱandȱ“allȱtheȱmoreȱlikelyȱtoȱbeȱ‘critical’ȱtoȱtheȱevaluationȱofȱprobableȱcause.”ȱ

PoolerȱOp.,ȱanteȱatȱ13–14ȱ(quotingȱWalcyzkȱv.ȱRio,ȱ496ȱF.3dȱatȱ161).ȱȱThisȱrelianceȱon

Walczykȱisȱmisplaced.ȱȱWhatȱthatȱcaseȱstates—inȱaȱcontextȱunrelatedȱtoȱconfidential

informants—isȱthatȱ“theȱlawȱdoesȱnotȱdemandȱthatȱanȱofficerȱapplyingȱforȱaȱwarrant

‘volunteerȱeveryȱfactȱthatȱarguablyȱcutsȱagainstȱtheȱexistenceȱofȱprobableȱcause,’ȱas

longȱasȱheȱdoesȱ‘notȱomitȱcircumstancesȱthatȱareȱcritical’ȱtoȱitsȱevaluation.”ȱȱWalczyk

v.ȱRio,ȱ496ȱF.3dȱatȱ161ȱ(quotingȱBrownȱv.ȱD’Amico,ȱ35ȱF.3dȱ97,ȱ99ȱ(2dȱCir.ȱ1994)).ȱ

McColley’sȱidentityȱandȱtheȱsurveillanceȱresultsȱwereȱnotȱcriticalȱtoȱanȱassessment

ofȱprobableȱcauseȱinȱthisȱcase.ȱȱWhileȱtheseȱfactsȱdidȱnotȱreinforceȱtheȱreliabilityȱof

theȱCI’sȱinformationȱaboutȱdrugȱdealingȱatȱtheȱFirstȱStreetȱapartment,ȱneitherȱdid

theyȱundermineȱthatȱreliabilityȱasȱstronglyȱestablishedȱinȱthisȱcaseȱbyȱtheȱCI’sȱpast

recordȱforȱreliability,ȱdirectȱparticipationȱinȱaȱcontrolledȱpurchaseȱofȱdrugsȱfrom

Sport,ȱandȱdetailedȱeyewitnessȱaccountȱofȱdrugȱdealingȱbyȱSportȱandȱStinkȱinȱthe

FirstȱStreetȱapartmentȱwithinȱanȱhourȱofȱtheȱcontrolledȱpurchaseȱasȱwellȱasȱinȱother

premisesȱforȱwhichȱwarrantsȱwereȱsoughtȱwithinȱtheȱprecedingȱtwoȱweeks.
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Inȱsum,ȱonȱtheȱtotalityȱofȱcircumstancesȱpresentedȱinȱtheȱcorrectedȱaffidavit,

Iȱconcludeȱthatȱprobableȱcauseȱtoȱsearchȱwasȱsoȱplainlyȱestablishedȱasȱaȱmatterȱofȱlaw

asȱtoȱadmitȱnoȱgenuineȱissueȱofȱfactȱasȱtoȱwhetherȱaȱjudgeȱwouldȱissueȱtheȱrequested

warrants.

2. TheȱCorrectedȱAffidavitȱDemonstratesȱArguableȱProbableȱCause

Assumingȱarguendoȱthatȱtheȱcorrectedȱaffidavitȱdidȱnotȱdemonstrateȱprobable

causeȱasȱaȱmatterȱofȱlawȱtoȱsearchȱtheȱFirstȱStreetȱapartmentȱforȱevidenceȱofȱdrug

dealing,ȱ theȱ recordȱwillȱ notȱ admitȱ aȱ conclusionȱ thatȱRileyȱ lackedȱ theȱ arguable

probableȱcauseȱthatȱwouldȱstillȱentitleȱhimȱtoȱqualifiedȱimmunity.ȱȱOurȱcourtȱhas

recognizedȱ arguableȱ probableȱ causeȱ toȱ existȱ “ifȱ eitherȱ (a)ȱ itȱ wasȱ objectively

reasonableȱforȱtheȱofficerȱtoȱbelieveȱthatȱprobableȱcauseȱexisted,ȱorȱ(b)ȱofficersȱof

reasonableȱcompetenceȱcouldȱdisagreeȱonȱwhetherȱtheȱprobableȱcauseȱtestȱwasȱmet.”ȱ

Escaleraȱ v.ȱ Lunn,ȱ 361ȱ F.3dȱ atȱ 742ȱ (internalȱ quotationȱmarksȱ omitted);ȱ accord

Gonzalezȱv.ȱCityȱofȱSchenectady,ȱ728ȱF.3dȱ149,ȱ157ȱ(2dȱCir.ȱ2013);ȱseeȱalsoȱCaldarola

v.ȱCalabrese,ȱ298ȱF.3dȱ156,ȱ162ȱ(2dȱCir.ȱ2002)ȱ(“[I]nȱsituationsȱwhereȱanȱofficerȱmay

haveȱreasonablyȱbutȱmistakenlyȱconcludedȱthatȱprobableȱcauseȱexisted,ȱtheȱofficer

isȱnonethelessȱentitledȱtoȱqualifiedȱimmunity.”).
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Here,ȱRileyȱknewȱthatȱ(1)ȱaȱknownȱCI,ȱwithȱ(2)ȱaȱrecordȱofȱpastȱreliability,ȱhad

reportedȱtoȱ investigatingȱofficersȱthatȱwithinȱanȱhourȱofȱ(3)ȱmakingȱaȱsuccessful

controlledȱpurchaseȱofȱdrugsȱfromȱSportȱonȱJuneȱ23,ȱ2008,ȱ(4)ȱSportȱhadȱtakenȱtheȱCI

toȱtheȱFirstȱStreetȱapartmentȱwhereȱSportȱindicatedȱheȱgotȱhisȱdrugs,ȱandȱ(5)ȱtherein,

theȱCIȱwitnessedȱ Sportȱ andȱ Stinkȱ (aȱpersonȱ knownȱ toȱ theȱCIȱ sinceȱ childhood)

packageȱandȱreceiveȱdrugs.ȱȱRileyȱfurtherȱknewȱthatȱtheȱCIȱ(6)ȱhadȱprovidedȱdetailed

descriptionsȱofȱSportȱandȱStink,ȱtheȱbuildingȱonȱFirstȱStreetȱwhereȱheȱwasȱtaken,ȱand

theȱactivitiesȱheȱhadȱwitnessedȱtherein.ȱȱHeȱalsoȱknewȱthatȱtheȱCIȱhadȱ(7)ȱreported

seeingȱStinkȱdealȱdrugsȱonȱseveralȱoccasionsȱoverȱtheȱlastȱtwoȱweeksȱatȱtwoȱother

identifiedȱlocations.ȱ ȱInȱlightȱofȱprecedentȱrecognizingȱeachȱofȱtheseȱenumerated

circumstancesȱasȱindicativeȱofȱtheȱreliabilityȱofȱtheȱCI’sȱinformation,ȱseeȱIllinoisȱv.

Gates,ȱ462ȱU.S.ȱatȱ234;ȱUnitedȱStatesȱv.ȱRajaratnam,ȱ719ȱF.3dȱatȱ149–50ȱ&ȱn.11,ȱ157ȱ&

n.21;ȱUnitedȱStatesȱv.ȱClark,ȱ638ȱF.3dȱatȱ98;ȱUnitedȱStatesȱv.ȱElmore,ȱ482ȱF.3dȱat

180–81;ȱUnitedȱStatesȱv.ȱSidwell,ȱ440ȱF.3dȱatȱ869;ȱUnitedȱStatesȱv.ȱGagnon,ȱ373ȱF.3d

atȱ236;ȱUnitedȱStatesȱv.ȱCanfield,ȱ212ȱF.3dȱatȱ719–20;ȱUnitedȱStatesȱv.ȱHernandez,ȱ85

F.3dȱatȱ1028;ȱUnitedȱStatesȱv.ȱSmith,ȱ9ȱF.3dȱatȱ1013;ȱUnitedȱStatesȱv.ȱWagner,ȱ989ȱF.2d

atȱ 73;ȱRiveraȱ v.ȱUnitedȱ States,ȱ 928ȱ F.2dȱ atȱ 602,ȱweȱ canȱhardlyȱ labelȱ itȱ “plainly

incompetent”ȱforȱanȱofficerȱinȱthisȱcaseȱtoȱthinkȱthatȱthereȱwasȱaȱ“fairȱprobability”
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thatȱevidenceȱofȱdrugȱtraffickingȱwouldȱstillȱbeȱfoundȱinȱtheȱFirstȱStreetȱapartment

withinȱaȱweekȱofȱtheȱCI’sȱreport,ȱMalleyȱv.ȱBriggs,ȱ475ȱU.S.ȱatȱ341ȱ(holdingȱthat

qualifiedȱ immunityȱ protectsȱ “allȱ butȱ theȱ plainlyȱ incompetentȱ orȱ thoseȱ who

knowinglyȱviolateȱtheȱlaw”).

Norȱwillȱtheȱomittedȱfactsȱpermitȱaȱdifferentȱconclusion.ȱȱRileyȱknewȱfromȱhis

ownȱexperienceȱthatȱdrugȱdealersȱoftenȱusedȱmultipleȱsitesȱtoȱstoreȱandȱdealȱdrugs,

andȱtheȱCIȱhadȱalreadyȱidentifiedȱoneȱsingleȱmother,ȱTanishaȱBruce,ȱwhoseȱresidence

Stinkȱusedȱtoȱdealȱdrugs.ȱȱThus,ȱRiley’sȱdiscoveryȱthatȱtheȱFirstȱStreetȱapartmentȱwas

registeredȱtoȱanotherȱsingleȱmotherȱwasȱhardlyȱreasonȱforȱhimȱtoȱretreatȱfromȱaȱfair

probabilityȱdeterminationȱthatȱevidenceȱofȱtheȱdrugȱdealingȱwitnessedȱbyȱtheȱCI

wouldȱbeȱfoundȱatȱthatȱlocation.ȱ ȱAsȱforȱMcColley’sȱlackȱofȱcriminalȱhistory,ȱwe

cannotȱconcludeȱthatȱnoȱreasonableȱofficerȱwouldȱcreditȱaȱreliableȱCI’sȱeyewitness

accountȱofȱdrugȱdealingȱinȱaȱparticularȱlocationȱsimplyȱbecauseȱtheȱrecordȱresident

didȱnotȱhaveȱaȱcriminalȱrecord.

Norȱcanȱweȱconcludeȱthatȱnoȱreasonableȱofficerȱwouldȱthinkȱheȱhadȱprobable

causeȱtoȱsearchȱanȱapartmentȱwhereȱaȱreliableȱCIȱrecentlyȱwitnessedȱdrugȱactivity

simplyȱbecauseȱsporadicȱsurveillanceȱofȱtheȱexteriorȱofȱtheȱpremisesȱaȱfewȱdaysȱlater

yieldedȱnoȱresults.ȱȱQuiteȱapartȱfromȱtheȱfactȱthatȱsuchȱsurveillanceȱcouldȱnotȱdetect
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activitiesȱinsideȱtheȱFirstȱStreetȱapartment,ȱprobableȱcauseȱtoȱsearchȱtheȱpremisesȱdid

notȱrequireȱevidenceȱofȱcriminalȱactivityȱonȱtheȱdatesȱofȱtheȱsurveillance;ȱitȱrequired

onlyȱaȱfairȱprobabilityȱthatȱevidenceȱofȱcriminalȱconductȱoccurringȱatȱsomeȱtimeȱbe

foundȱonȱtheȱpremises.ȱȱAȱreasonableȱofficerȱwasȱentitledȱtoȱconcludeȱthatȱsuchȱa

probabilityȱwasȱsatisfactorilyȱestablishedȱbyȱtheȱCI’sȱeyewitnessȱaccountȱofȱSport’s

andȱStink’sȱactivitiesȱinȱtheȱFirstȱStreetȱapartmentȱonȱJuneȱ23,ȱ2008,ȱwithinȱanȱhour

ofȱtheȱCI’sȱcontrolledȱpurchaseȱofȱcrackȱcocaineȱfromȱSportȱatȱanotherȱlocation.

Thus,ȱevenȱifȱtheȱcorrectedȱaffidavitȱdoesȱnotȱstateȱprobableȱcauseȱasȱaȱmatter

ofȱlaw—whichȱIȱsubmitȱitȱdoes—itȱcertainlyȱprovidesȱ“anȱobjectiveȱbasisȱtoȱsupport

arguableȱprobableȱcause.”ȱȱEscaleraȱv.ȱLunn,ȱ361ȱF.3dȱatȱ744.ȱȱBecauseȱtheȱexistence

ofȱarguableȱprobableȱ causeȱ rendersȱanyȱ factualȱdisputesȱarisingȱoutȱofȱomitted

informationȱ“notȱmaterialȱtoȱtheȱissueȱofȱqualifiedȱimmunity,”ȱIȱrespectfullyȱsubmit

thatȱtheȱinabilityȱtoȱdiscernȱwhatȱweightȱaȱjudgeȱmightȱgiveȱtheȱomittedȱinformation

inȱmakingȱaȱprobableȱcauseȱdeterminationȱisȱimmaterialȱtoȱqualifiedȱimmunity.ȱȱSee

id.;ȱaccordȱȱGonzalezȱv.ȱCityȱofȱSchenectady,ȱ728ȱF.3dȱatȱ155–58ȱ(awardingȱqualified

immunityȱwhereȱarguableȱprobableȱcauseȱexistedȱ forȱarrest,ȱevenȱ thoughȱactual

probableȱcauseȱwasȱabsent);ȱseeȱalsoȱVelardiȱv.ȱWalsh,ȱ40ȱF.3dȱatȱ573ȱ(“[P]laintiffs

mayȱnotȱunwrapȱaȱpublicȱofficer’sȱcloakȱofȱimmunityȱfromȱsuitȱsimplyȱbyȱalleging

26



evenȱ meritoriousȱ factualȱ disputesȱ relatingȱ toȱ probableȱ cause,ȱ whenȱ those

controversiesȱ areȱ neverthelessȱ notȱ materialȱ toȱ theȱ ultimateȱ resolutionȱ ofȱ the

immunityȱissue.”ȱ(internalȱquotationȱmarksȱomitted)).

Inȱ theȱ absenceȱ ofȱ aȱmaterialȱ factualȱ disputeȱ asȱ toȱ Riley’sȱ entitlementȱ to

qualifiedȱimmunityȱonȱMcColley’sȱprobableȱcauseȱchallenge,ȱIȱrespectfullyȱsubmit

thatȱweȱhaveȱjurisdictionȱtoȱawardȱhimȱsummaryȱjudgment.ȱȱSeeȱEscaleraȱv.ȱLunn,

361ȱF.3dȱatȱ743;ȱTierneyȱv.ȱDavidson,ȱ133ȱF.3dȱatȱ194–95.

C. ReasonableȱSuspicionȱToȱExecuteȱaȱNoȬKnockȱSearch

Inȱ concurringȱ inȱ theȱ decisionȱ toȱ dismissȱ forȱ lackȱ ofȱ jurisdiction,ȱ Judge

CalabresiȱconcludesȱthatȱMcColleyȱmustȱbeȱdeniedȱqualifiedȱimmunityȱbecauseȱthe

correctedȱaffidavitȱfailsȱtoȱsupportȱaȱnoȬknockȱentryȱofȱtheȱFirstȱStreetȱapartment.ȱ

SeeȱCalabresiȱOp.,ȱanteȱatȱ15–27.5ȱȱIȱcannotȱagree.ȱȱ

1. TheȱCorrectedȱAffidavitȱDemonstratesȱȱReasonableȱSuspicion

TheȱSupremeȱCourtȱhasȱconstruedȱtheȱFourthȱAmendmentȱtoȱincorporateȱthe

commonȱlawȱrequirementȱthatȱpoliceȱofficersȱenteringȱaȱdwellingȱmustȱannounce

theirȱidentityȱandȱpurposeȱbeforeȱattemptingȱforcibleȱentry.ȱȱSeeȱWilsonȱv.ȱArkansas,

5 InsofarȱasȱMcColleyȱchallengedȱtheȱdegreeȱofȱforceȱusedȱinȱexecutingȱtheȱnoȬ
knockȱwarrant,ȱȱtheȱdistrictȱcourtȱdismissedȱthisȱclaimȱasȱinsufficientȱasȱaȱmatterȱof
law.ȱȱThisȱrulingȱisȱnotȱbeforeȱusȱonȱthisȱappeal.ȱȱ
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514ȱU.S.ȱ927,ȱ930ȱ(1995);ȱseeȱalsoȱ18ȱU.S.C.ȱ§ȱ3109ȱ(codifyingȱknockȬandȬannounce

requirementȱwithȱrespectȱ toȱentriesȱbyȱ federalȱ lawȱenforcementȱofficers).ȱForȱan

unannounced,ȱorȱnoȬknock,ȱentryȱtoȱbeȱconstitutionallyȱreasonable,ȱpoliceȱ“must

haveȱaȱreasonableȱsuspicionȱthatȱknockingȱandȱannouncingȱtheirȱpresence,ȱunderȱthe

particularȱcircumstances,ȱwouldȱbeȱdangerousȱorȱfutile,ȱorȱthatȱitȱwouldȱinhibitȱthe

effectiveȱ investigationȱofȱ theȱcrimeȱby,ȱ forȱexample,ȱallowingȱ theȱdestructionȱof

evidence.”ȱȱRichardsȱv.ȱWisconsin,ȱ520ȱU.S.ȱ385,ȱ394ȱ(1987).ȱȱTheȱSupremeȱCourtȱhas

declinedȱ toȱ recognizeȱ categoricalȱ exceptionsȱ toȱ thisȱ reasonableȱ suspicion

requirement.ȱȱNotably,ȱinȱRichardsȱitȱrejectedȱtheȱargumentȱthatȱdrugȱfelonyȱcases

warrantedȱaȱcategoricalȱexceptionȱbasedȱonȱtheȱ“culture”ȱofȱviolenceȱandȱevidence

destructionȱ thatȱ isȱ characteristicȱofȱ thatȱ criminalȱactivity.ȱ ȱ Id.ȱatȱ392–94.ȱ ȱWhile

Richardsonȱholdsȱthatȱpoliceȱmustȱmakeȱaȱreasonableȱsuspicionȱshowingȱ“whenever

theȱreasonablenessȱofȱaȱnoȬknockȱentryȱisȱchallenged,”ȱtheȱCourtȱthereȱemphasized

thatȱ“[t]hisȱ showingȱ isȱnotȱhigh,”ȱ requiringȱonlyȱaȱ“‘reasonableȱbeliefȱbasedȱon

specificȱandȱarticulableȱ facts.’”ȱ ȱRichardsȱv.ȱWisconsin,ȱ520ȱU.S.ȱatȱ394ȱ (quoting

Marylandȱv.ȱBuie,ȱ494ȱU.S.ȱ325,ȱ337ȱ(1990),ȱandȱcitingȱTerryȱv.ȱOhio,ȱ392ȱU.S.ȱ1,ȱ30

(1968)).ȱȱȱ
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Applyingȱthatȱstandardȱhere,ȱIȱnoteȱthatȱtheȱoriginalȱaffidavitȱreportedȱnot

onlyȱRiley’sȱgeneralȱexperienceȱwithȱdrugȱdealers’ȱtryingȱtoȱdestroyȱevidenceȱupon

learningȱthatȱlawȱenforcementȱofficersȱwereȱenteringȱtheȱpremises,ȱbutȱalsoȱtheȱCI’s

specificȱreportȱthatȱtheȱdrugsȱstoredȱatȱtheȱFirstȱStreetȱapartmentȱwereȱpackagedȱin

readilyȱdisposableȱform,ȱi.e.,ȱzipȬlocȱbaggiesȱcontainingȱsmallȱquantitiesȱofȱcrack

cocaine.ȱ ȱ Judgeȱ Calabresiȱ dismissesȱ theseȱ caseȬspecificȱ factsȱwithȱ aȱ seemingly

rhetoricalȱquestion:ȱ“whenȱareȱdrugs,ȱbyȱtheirȱnatureȱcompactȱinȱsize,ȱnotȱinȱsuch

smallȱpackages?”ȱȱCalabresiȱOp.,ȱanteȱatȱ20.ȱȱInȱfact,ȱourȱcaseȱlawȱeasilyȱdemonstrates

thatȱdrugsȱareȱfrequentlyȱpackagedȱinȱmuchȱlargerȱsizesȱthanȱwereȱevidentȱinȱthis

case.ȱ ȱ ȱ See,ȱ e.g.,ȱUnitedȱ Statesȱ v.ȱ Roberts,ȱ 660ȱ F.3dȱ 149,ȱ 153–54ȱ (2dȱCir.ȱ 2011)

(discussingȱ seizureȱ ofȱ fiveȱ oneȬkilogramȱ “bricks”ȱ ofȱ cocaine);ȱ ȱUnitedȱ Statesȱv.

English,ȱ629ȱF.3dȱ311,ȱ313–14ȱ(2dȱCir.ȱ2011)ȱ(discussingȱ5ȱandȱ10ȱkilogramȱpackages

ofȱcocaine);ȱUnitedȱStatesȱv.ȱNavas,ȱ597ȱF.3dȱ492,ȱ495–96ȱ(2dȱCir.ȱ2010)ȱ(discussing

230ȱ kilogramsȱ ofȱ cocaineȱ hiddenȱ underȱmetalȱ roofȱ ofȱ trailer);ȱUnitedȱ Statesȱ v.

Valentine,ȱ 530ȱ F.3dȱ 88,ȱ 89ȱ (2dȱ Cir.ȱ 2008)ȱ (discussingȱ cocaineȱ concealedȱ inside

furniture);ȱUnitedȱStatesȱv.ȱBeltempo,ȱ675ȱF.2dȱ472,ȱ474ȱ(2dȱCir.ȱ1982)ȱ(discussingȱ16

poundsȱofȱheroinȱconcealedȱinȱfalseȱbottomsȱofȱsuitcases).ȱȱInȱanyȱevent,ȱtheȱSupreme

CourtȱinȱRichardsȱspecificallyȱrecognizedȱ“theȱeasilyȱdisposableȱnatureȱofȱtheȱdrugs”
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inȱthatȱcaseȱasȱaȱfactorȱjustifyingȱtheȱnoȬknockȱentryȱatȱissue.ȱȱ520ȱU.S.ȱatȱ396ȱ(holding

thatȱpetitioner’sȱ“apparentȱ recognitionȱofȱ theȱofficersȱ combinedȱwithȱ theȱ easily

disposableȱnatureȱofȱtheȱdrugs”ȱjustifiedȱ“decisionȱtoȱenterȱwithoutȱfirstȱannouncing

theirȱpresenceȱandȱauthority”).ȱȱTheȱsameȱcaseȬspecificȱconclusionȱappliesȱhere.ȱȱȱSee

alsoȱUnitedȱStatesȱv.ȱBanks,ȱ540ȱU.S.ȱ31,ȱ40ȱ(2003)ȱ(recognizingȱ“opportunityȱtoȱget

ridȱofȱcocaine”ȱasȱhighlyȱrelevantȱtoȱreasonablenessȱofȱforcedȱentry);ȱUnitedȱStates

v.ȱBynum,ȱ362ȱF.3dȱ574,ȱ581ȱ(9thȱCir.ȱ2004)ȱ(concludingȱnoȬknockȱentryȱ justified

whereȱofficersȱpossessedȱ“reasonableȱsuspicion”ȱthatȱdefendantȱ“mightȱdisposeȱof

theȱsmallȱrocksȱofȱcrackȱcocaine”ȱatȱissueȱuponȱbecomingȱawareȱofȱtheirȱpresence).

Inȱurgingȱotherwise,ȱJudgeȱCalabresiȱsubmitsȱthatȱtheȱFirstȱStreetȱapartment

wasȱ“allegedlyȱaȱ‘stash’ȱhouse,”ȱwhereȱ“enoughȱdrugsȱwereȱpresent”ȱtoȱmakeȱit

“quiteȱunlikelyȱthatȱallȱofȱtheȱdrugsȱcouldȱhaveȱbeenȱdisposedȱofȱhadȱaȱknockȬandȬ

announceȱwarrantȱbeenȱissued.”ȱȱCalabresiȱOp.,ȱanteȱatȱ20ȱ(emphasisȱinȱoriginal).ȱ

TheȱfactsȱcitedȱbyȱJudgeȱCalabresiȱtoȱsupportȱthisȱconclusion,ȱinȱfact,ȱbelieȱit.ȱȱSeeȱid.ȱ

Theȱ7ȱgramsȱofȱcocaineȱthatȱtheȱCIȱsawȱinȱtheȱFirstȱStreetȱapartmentȱtranslatesȱtoȱoneȬ

quarterȱounce.ȱȱEvenȱassumingȱthatȱ10ȱorȱ20ȱtimesȱthatȱamountȱwasȱ“stashed”ȱinȱthe

FirstȱStreetȱapartmentȱatȱanyȱgivenȱtime,ȱthisȱsuggestsȱaȱretailȱoperationȱwhoseȱonȬ

handȱdrugȱquantitiesȱcouldȱeasilyȱbeȱdisposedȱofȱquickly.ȱȱIndeed,ȱtheȱconclusionȱis
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reinforcedȱbyȱJudgeȱCalabresi’sȱreferenceȱtoȱtheȱ100ȱgramsȱorȱmoreȱofȱmarijuana

traffickedȱ eachȱ weekȱ fromȱ theȱ Griswoldȱ Heightsȱ apartment,ȱ whichȱ totals

approximatelyȱ oneȱ ounce.ȱ ȱ Inȱ anyȱ event,ȱ Iȱ hesitateȱ toȱ concludeȱ thatȱ noȬknock

warrantsȱshouldȱissueȱonlyȱwhenȱthereȱisȱaȱriskȱthatȱȱallȱtheȱdrugsȱsoughtȱwillȱbe

destroyedȱ ifȱpoliceȱ firstȱannounceȱ theirȱpresence.ȱ ȱDrugȱquantityȱ is,ȱafterȱall,ȱan

elementȱofȱvariousȱfederalȱdrugȱtraffickingȱcrimes.ȱȱSeeȱ21ȱU.S.C.ȱ§ȱȱ841(b).ȱȱThus,

evenȱtheȱpartialȱdestructionȱofȱdrugsȱmightȱ“inhibitȱtheȱeffectiveȱinvestigation”ȱof

suchȱcrimesȱsoȱasȱtoȱsupportȱaȱnoȬknockȱwarrant.ȱȱRichardsȱv.ȱWisconsin,ȱ520ȱU.S.

atȱ 393.ȱ ȱ Indeed,ȱ inȱ Richards,ȱ theȱ Supremeȱ Courtȱ suggestedȱ thatȱ itȱ wasȱ the

impossibilityȱofȱdestroyingȱtheȱdrugsȱbeingȱsought,ȱnotȱtheȱunlikelihoodȱofȱcomplete

destruction,ȱthatȱmightȱprecludeȱaȱnoȬknockȱwarrant.ȱȱSeeȱid.ȱ(observingȱthatȱwhere

“drugsȱbeingȱsearchedȱforȱwereȱofȱaȱtypeȱorȱinȱaȱlocationȱthatȱmadeȱthemȱimpossible

toȱdestroyȱquickly,”ȱnoȬknockȱwarrantȱwouldȱnotȱbeȱnecessaryȱ(emphasisȱadded)).ȱ

Theȱfactsȱthusȱfarȱdiscussedȱwere,ȱinȱanyȱevent,ȱallȱknownȱtoȱtheȱmagistrate

whoȱ authorizedȱ aȱ noȬknockȱ search.ȱ ȱHisȱ findingȱ ofȱ aȱ reasonableȱ suspicionȱ of

destructionȱisȱnotȱunderminedȱwhenȱtheȱfactsȱofȱMcColley’sȱrecordȱresidenceȱand

lackȱofȱcriminalȱrecordȱareȱaddedȱtoȱaȱcorrectedȱaffidavit.ȱȱAsȱtheȱFirstȱCircuitȱhas

sensiblyȱobserved,ȱ“evenȱanȱoccupantȱnotȱcomplicitȱinȱtheȱdrugȱcrime”ȱatȱissueȱmay
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haveȱaȱ“strongȱmotiveȱtoȱdestroyȱevidence”ȱuponȱlearningȱthatȱpoliceȱareȱaboutȱto

searchȱtheȱpremises.ȱȱUnitedȱStatesȱv.ȱAntrim,ȱ389ȱF.3dȱ276,ȱ281ȱ(1stȱCir.ȱ2004).ȱ

Inȱ additionȱ toȱ reasonableȱ suspicionȱofȱ evidenceȱdestruction,ȱmoreover,ȱ a

correctedȱaffidavitȱsupportsȱaȱreasonableȱsuspicionȱofȱdangerȱifȱofficersȱhadȱknocked

andȱannouncedȱtheirȱpresenceȱbeforeȱexecutingȱtheȱfourȱnoȬknockȱwarrantsȱobtained

onȱJuneȱ27,ȱ2008.ȱȱWhileȱtheȱoriginalȱaffidavitȱreportedȱRiley’sȱgeneralȱknowledge,

basedȱonȱtrainingȱandȱexperience,ȱthatȱdrugȱdealersȱoftenȱpossessȱfirearmsȱandȱmay

defendȱagainstȱpoliceȱentriesȱ ifȱgivenȱnoticeȱofȱaȱsearchȱwarrant’sȱexecution,ȱthe

correctedȱaffidavitȱindicatesȱRiley’sȱspecificȱknowledge,ȱcommunicatedȱtoȱhimȱby

theȱCI,ȱthatȱSport,ȱStink,ȱandȱChuckȱallȱhadȱaccessȱtoȱandȱpossessionȱofȱfirearms.ȱȱSee

Escaleraȱv.ȱLunn,ȱ361ȱF.3dȱatȱ744ȱ(statingȱthatȱcorrectingȱprocessȱexaminesȱ“all”

informationȱpossessedȱ byȱ officersȱ atȱ timeȱ ofȱwarrantȱ application).ȱ ȱThisȱwasȱ a

caseȬspecific,ȱarticulableȱbasisȱforȱsuspectingȱthatȱtheȱofficersȱmightȱconfrontȱarmed

personsȱ ifȱ theyȱknockedȱandȱannouncedȱ theirȱpresenceȱbeforeȱenteringȱ theȱFirst

Streetȱapartment.ȱ ȱSeeȱgenerallyȱUnitedȱStatesȱv.ȱRamirez,ȱ523ȱU.S.ȱ65,ȱ71ȱ(1998)

(upholdingȱnoȬknockȱ entryȱwhereȱ informantȱnotifiedȱpoliceȱ thatȱviolentȱprison

escapee,ȱwithȱaccessȱtoȱweapons,ȱmightȱbeȱinȱhome);ȱUnitedȱStatesȱv.ȱBrown,ȱ52ȱF.3d
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415,ȱ421–22ȱ(2dȱCir.ȱ1995)ȱ(holdingȱnoȬknockȱentryȱreasonableȱwhereȱconfidential

informantȱtoldȱpoliceȱthatȱviolentȱcocaineȱdealerȱwasȱarmed).

JudgeȱCalabresiȱsuggestsȱthatȱthereȱisȱaȱdisputeȱofȱfactȱasȱtoȱwhetherȱtheȱCIȱin

factȱreportedȱthatȱSport,ȱStink,ȱandȱChuckȱhadȱaccessȱtoȱandȱpossessionȱofȱfirearms

becauseȱOfficerȱRosney,ȱoneȱofȱtheȱofficersȱwhoȱparticipatedȱinȱtheȱsearchȱofȱtheȱFirst

Avenueȱapartment,ȱinȱdepositionȱtestimony,ȱansweredȱ“No”ȱwhenȱaskedȱifȱheȱhad

“anyȱspecificȱ informationȱ fromȱ theȱ informant”ȱ thatȱ individualsȱ inȱ thatȱpremises

“wereȱ armed.”ȱ ȱ J.A.ȱ 259;ȱ seeȱCalabresiȱOp.ȱ atȱ 19.ȱ ȱ Butȱ asȱRosney’sȱ deposition

testimonyȱfurtherȱshows,ȱheȱdidȱnotȱparticipateȱinȱdebriefingȱtheȱCI,ȱseeȱJ.A.ȱ138–39,

soȱtheȱfactȱthatȱheȱhadȱnoȱspecificȱinformationȱfromȱtheȱCIȱaboutȱtheȱtargets’ȱfirearms

possessionȱhardlyȱunderminesȱRiley’sȱrepresentationȱasȱtoȱwhatȱheȱwasȱtoldȱbyȱthe

CI.ȱȱInȱhisȱownȱdeposition,ȱRileyȱwasȱcarefulȱtoȱtestifyȱthatȱtheȱinformationȱheȱhad

aboutȱweaponsȱ inȱtheȱFirstȱAvenueȱApartmentȱwasȱ“nothingȱspecific,”ȱwhichȱ is

consistent,ȱnotȱatȱodds,ȱwithȱRosney’sȱdepositionȱtestimony.ȱȱJ.A.ȱ411.ȱȱBut,ȱasȱRiley

madeȱclearȱinȱhisȱveryȱnextȱsentence,ȱwhatȱheȱdidȱknowȱwasȱthatȱ“[t]heȱinformant,

becauseȱhe’sȱknownȱsomeȱofȱtheseȱindividualsȱforȱmany,ȱmanyȱyears,ȱknowsȱthem

toȱcarryȱfirearms.”ȱȱJ.A.ȱ411.ȱȱThus,ȱtheȱOperationalȱPlanȱthatȱRileyȱpreparedȱonȱJune
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30,ȱ2008,ȱadvisedȱallȱofficersȱparticipatingȱinȱtheȱJulyȱ3ȱsearchesȱthatȱtheȱ“C/Iȱstates

thatȱTargetsȱallȱhaveȱaccessȱtoȱ&ȱpossessȱfirearms.”ȱȱJ.A.ȱ149.ȱȱBecauseȱRosneyȱwas

oneȱofȱtheȱofficersȱlistedȱtoȱreceiveȱaȱcopyȱofȱthisȱplan,ȱhisȱnegativeȱresponseȱtoȱa

depositionȱqueryȱaboutȱCIȱinformationȱcanȱonlyȱbeȱunderstoodȱtoȱindicateȱeitherȱthat

heȱhadȱforgottenȱwhatȱheȱhadȱreadȱinȱtheȱOperationalȱPlanȱor,ȱlikeȱRileyȱhimself,ȱdid

notȱconsiderȱitȱ“specificȱinformation”ȱofȱweaponȱpossession,ȱorȱdidȱnotȱconsiderȱit

informationȱthatȱheȱhimselfȱhadȱobtainedȱfromȱtheȱCI.ȱȱInȱanyȱevent,ȱitȱcannotȱbe

construedȱtoȱcreateȱaȱgenuineȱdisputeȱofȱfactȱasȱtoȱRiley’sȱownȱreportȱofȱwhatȱtheȱCI

toldȱhimȱaboutȱ theȱ targets’ȱaccessȱ toȱandȱpossessionȱofȱ firearms.ȱ ȱThus,ȱRiley’s

OperationȱPlanȱstatementȱisȱproperlyȱincludedȱinȱaȱcorrectedȱaffidavit.

Whatȱpoliceȱdidȱnotȱknowȱwasȱinȱwhichȱofȱtheȱfourȱapartmentsȱtheȱtargets

wouldȱbeȱfoundȱatȱtheȱpreciseȱtimeȱofȱtheȱsearches.ȱȱInȱthisȱrespect,ȱRiley’sȱoriginal

affidavitȱ toldȱ theȱ judgeȱwhoȱ initiallyȱauthorizedȱ theȱ fourȱnoȬknockȱentriesȱ that,

basedȱonȱ theȱCI’sȱ information,ȱSportȱwasȱ thoughtȱregularlyȱ toȱresideȱatȱ theȱ520

SecondȱAvenueȱapartmentȱwhileȱStinkȱwasȱthoughtȱregularlyȱtoȱresideȱatȱtheȱ17

101stȱ Streetȱ premises,ȱ althoughȱ occasionallyȱ stayingȱ atȱ theȱ Griswoldȱ Heights

apartment.ȱȱTheȱissuingȱjudgeȱwasȱtoldȱthatȱStinkȱcontrolledȱtheȱlatterȱtwoȱpremises
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asȱwellȱasȱtheȱFirstȱStreetȱapartment,ȱbutȱheȱwasȱneverȱtoldȱthatȱStink,ȱorȱanyȱofȱthe

otherȱconfederatesȱresidedȱatȱorȱstayedȱinȱtheȱFirstȱStreetȱapartment.ȱȱRather,ȱthe

judgeȱwasȱprovidedȱwithȱfactsȱindicatingȱthatȱtheȱconfederatesȱstoredȱdrugsȱatȱthe

FirstȱStreetȱlocation,ȱandȱthatȱtheȱCIȱhadȱwitnessedȱthemȱpackagingȱandȱretrieving

drugsȱfromȱthatȱlocationȱwithinȱtheȱlastȱweek.ȱȱOnȱtheseȱcircumstances,ȱtheȱissuing

judgeȱcouldȱreasonablyȱhaveȱconcludedȱthat,ȱevenȱifȱtheȱtargetȱdrugȱdealersȱdidȱnot

resideȱatȱtheȱFirstȱStreetȱapartment,ȱthereȱwasȱaȱsufficientȱpossibilityȱthatȱoneȱor

moreȱofȱthemȱwouldȱbeȱpresentȱandȱarmedȱatȱtheȱtimeȱofȱanyȱsearchȱtoȱsupportȱa

reasonableȱbeliefȱthatȱofficersȱwhoȱknockedȱandȱannouncedȱtheirȱpresenceȱbefore

enteringȱwouldȱbeȱatȱriskȱofȱharm.ȱ

Noȱdifferentȱconclusionȱobtainsȱwhenȱtheȱwarrantȱaffidavitȱisȱcorrectedȱto

identifyȱMcColleyȱasȱtheȱrecordȱresidentȱofȱtheȱFirstȱStreetȱapartment.ȱȱAsȱjustȱstated,

theȱissuingȱjudgeȱknewȱthatȱSportȱandȱStinkȱbothȱresidedȱelsewhere.ȱȱFurther,ȱas

notedȱwithȱrespectȱtoȱprobableȱcause,ȱtheȱissuingȱjudgeȱknewȱthatȱtheseȱdrugȱdealers

usedȱanotherȱapartmentȱoccupiedȱbyȱaȱsingleȱmotherȱandȱherȱchildrenȱtoȱdealȱdrugs.ȱ

Thus,ȱ identifyingȱMcColleyȱandȱherȱdaughterȱasȱtheȱresidentsȱofȱ theȱFirstȱStreet

apartmentȱwouldȱnotȱhaveȱnegatedȱtheȱfactsȱsupportingȱaȱreasonableȱsuspicionȱof
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dangerȱtoȱtheȱofficersȱfromȱannouncedȱentry.ȱȱSeeȱgenerallyȱUnitedȱStatesȱv.ȱBasham,

268ȱ F.3dȱ 1199,ȱ 1204ȱ (10thȱCir.ȱ 2001)ȱ (holdingȱ reasonableȱ suspicionȱ supporting

noȬknockȱwarrantȱ remainedȱwhenȱ applicationȱ correctedȱ toȱ includeȱpresenceȱof

childrenȱinȱhome).ȱȱIndeed,ȱtheirȱpresenceȱinȱtheȱFirstȱStreetȱapartmentȱwouldȱonly

haveȱ enhancedȱ theȱ riskȱofȱharm,ȱ toȱMcColleyȱ andȱherȱdaughterȱ asȱwellȱ asȱ the

officers,ȱifȱarmedȱdrugȱdealersȱonȱtheȱpremisesȱwereȱalertedȱtoȱpoliceȱexecutionȱof

aȱsearchȱwarrant.ȱ

Inȱ sum,ȱ becauseȱ theȱ “particularȱ circumstances”ȱ ofȱ thisȱ caseȱ raisedȱ aȱ real

possibilityȱthatȱ(1)ȱexecutingȱofficersȱcouldȱconfrontȱarmedȱdrugȱtraffickersȱinȱany

ofȱtheȱfourȱapartmentsȱtoȱbeȱsearched,ȱandȱ(2)ȱtheȱdrugsȱthoughtȱtoȱbeȱstoredȱinȱthe

FirstȱStreetȱapartmentȱwereȱeasilyȱdisposable,ȱthereȱwasȱaȱsufficientȱbasisȱtoȱsatisfy

theȱ“notȱhigh”ȱrequirementsȱofȱreasonableȱsuspicionȱarticulatedȱinȱRichards.ȱȱ520

U.S.ȱatȱ394;ȱȱseeȱalsoȱUnitedȱStatesȱv.ȱWashington,ȱ340ȱF.3dȱ222,ȱ227ȱ(5thȱCir.ȱ2003)

(holdingȱconfidentialȱ informantȱreportȱ thatȱ“suspectȱwasȱsellingȱdrugsȱandȱwas

typicallyȱarmedȱ.ȱ.ȱ.ȱsufficientȱtoȱestablishȱaȱreasonableȱsuspicionȱofȱdanger”).ȱ

2. Theȱ Correctedȱ Affidavitȱ Supportsȱ Arguableȱ Reasonable
Suspicion

Evenȱifȱtheȱcorrectedȱaffidavitȱdidȱnotȱthusȱdemonstrateȱreasonableȱsuspicion

toȱsupportȱaȱnoȬknockȱentryȱ intoȱtheȱFirstȱStreetȱapartment,ȱRileyȱwouldȱstillȱbe
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entitledȱ toȱ qualifiedȱ immunityȱ asȱ longȱ asȱ theȱ affidavitȱ establishedȱ arguable

reasonableȱsuspicion,ȱi.e.,ȱthatȱitȱwasȱobjectivelyȱreasonableȱforȱRileyȱtoȱbelieveȱthat

reasonableȱ suspicionȱ existedȱ orȱ thatȱ officersȱ ofȱ reasonableȱ competenceȱ could

disagreeȱasȱtoȱwhetherȱtheȱreasonableȱsuspicionȱtestȱwasȱmet.ȱȱSeeȱEscaleraȱv.ȱLunn,

361ȱF.3dȱatȱ743;ȱHolemanȱv.ȱCityȱofȱNewȱLondon,ȱ425ȱF.3dȱ184,ȱ191ȱ(2dȱCir.ȱ2005)

(holdingȱthatȱevenȱifȱ“factsȱwereȱinsufficientȱtoȱsatisfyȱprobableȱcauseȱorȱreasonable

suspicion,”ȱofficer’sȱ“beliefȱthatȱtheyȱwereȱwasȱobjectivelyȱreasonable,ȱandȱtherefore

protectedȱbyȱqualifiedȱimmunity”);ȱseeȱalsoȱEldredgeȱv.ȱTownȱofȱFalmouth,ȱ662ȱF.3d

100,ȱ106ȱ(1stȱCir.ȱ2011)ȱ(holdingȱarguableȱreasonableȱsuspicionȱsufficientȱtoȱsupport

qualifiedȱimmunity);ȱJacksonȱv.ȱSauls,ȱ206ȱF.3dȱ1156,ȱ1165–66ȱ(11thȱCir.ȱ2000)ȱ(same).ȱ

Forȱtheȱreasonsȱstatedȱinȱtheȱprecedingȱsection,ȱIȱthinkȱweȱmustȱconcludeȱthatȱRiley

hadȱ atȱ leastȱ arguableȱ reasonableȱ suspicionȱ toȱ thinkȱ thatȱ evidenceȱ wouldȱ be

destroyedȱandȱofficersȱwouldȱbeȱinȱdangerȱifȱtheyȱknockedȱandȱannouncedȱtheir

presenceȱbeforeȱenteringȱtheȱfourȱapartments,ȱincludingȱtheȱFirstȱStreetȱapartment,

associatedȱwithȱtheȱtargetsȱofȱtheȱdrugȱtraffickingȱthenȱunderȱinvestigation.ȱȱ

Thatȱconclusionȱisȱonlyȱreinforcedȱbyȱourȱcaseȱlaw,ȱwhichȱindicatesȱthatȱwhen

RileyȱappliedȱforȱtheȱnoȬknockȱwarrantsȱatȱissueȱinȱ2008,ȱitȱwasȱhardlyȱclearȱthat
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reasonableȱsuspicionȱwasȱabsentȱhere.ȱȱSeeȱGonzalezȱv.ȱCityȱofȱSchenectady,ȱ728ȱF.3d

atȱ154ȱ (“[Q]ualifiedȱ immunityȱ shieldsȱofficialȱconductȱ thatȱ isȱobjectivelyȱ legally

reasonableȱinȱlightȱofȱtheȱlegalȱrulesȱthatȱwereȱclearlyȱestablishedȱatȱtheȱtimeȱitȱwas

taken.”ȱ(internalȱquotationȱmarksȱomitted)).ȱȱIndeed,ȱrecentȱsummaryȱordersȱfrom

thisȱ courtȱ haveȱ identifiedȱ reasonableȱ suspicionȱ inȱ circumstancesȱ bearingȱ some

similaritiesȱtoȱthisȱcase.ȱȱSeeȱUnitedȱStatesȱv.ȱHarper,ȱ421ȱF.ȱAppx.ȱ108,ȱ110ȱ(2dȱCir.

2011)ȱ (upholdingȱ noȬknockȱ warrantȱ whereȱ officersȱ “reasonablyȱ believedȱ that

firearmsȱ wereȱ presentȱ inȱ Harper’sȱ homeȱ andȱ thatȱ announcingȱ theirȱ presence

thereforeȱwouldȱbeȱdangerous”);ȱUnitedȱStatesȱv.ȱMcCloud,ȱ303ȱF.ȱAppx.ȱ916,ȱ918

(2dȱCir.ȱ2008)ȱ (holdingȱchallengedȱnoȬknockȱauthorityȱsupportedȱbyȱ reasonable

suspicionȱbasedȱonȱ“affiant’sȱexperienceȱthatȱtheȱdrugȱevidenceȱthatȱwasȱtheȱobject

ofȱtheȱsearchȱcouldȱbeȱreadilyȱdestroyedȱuponȱnoticeȱofȱentry”);ȱseeȱalsoȱUnited

Statesȱv.ȱTisdale,ȱ195ȱF.3dȱ70,ȱ73ȱ(2dȱCir.ȱ1999)ȱ(holdingȱthat,ȱwhereȱdrugsȱatȱissue

wereȱdescribedȱinȱwarrantȱaffidavitȱasȱbeingȱinȱ“readilyȱdisposableȱform,”ȱitȱwasȱnot

“entirelyȱunreasonable”ȱforȱofficerȱtoȱrelyȱonȱnoȬknockȱwarrantȱ(internalȱquotation

marksȱomitted)).ȱȱ
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Inȱsum,ȱbasedȱonȱ theȱparticularizedȱ informationȱ inȱ theȱcorrectedȱaffidavit

detailedȱinȱthisȱopinion,ȱasȱwellȱasȱourȱownȱcaseȱlaw,ȱitȱcannotȱbeȱsaidȱthatȱRileyȱwas

“plainlyȱ incompetent”ȱ orȱ “knowinglyȱ violate[d]ȱ theȱ law”ȱ inȱ concludingȱ that

reasonableȱsuspicionȱofȱdangerȱandȱevidenceȱdestructionȱsupportedȱaȱnoȬknock

entryȱintoȱtheȱFirstȱStreetȱapartment.ȱȱMalleyȱv.ȱBriggs,ȱ475ȱU.S.ȱatȱ341.

*ȱ*ȱ*
Toȱconclude,ȱbecauseȱIȱamȱconvincedȱthatȱtheȱchallengedȱsearchȱwarrantȱis

supported,ȱasȱaȱmatterȱofȱ law,ȱbyȱbothȱprobableȱcauseȱ toȱsearchȱ theȱFirstȱStreet

apartmentȱandȱreasonableȱsuspicionȱtoȱdoȱsoȱonȱaȱnoȬknockȱbasis—orȱatȱleastȱby

arguableȱprobableȱcauseȱandȱarguableȱreasonableȱsuspicion—Iȱrespectfullyȱdissent

fromȱtheȱdecisionȱtoȱdismissȱthisȱcaseȱforȱlackȱofȱjurisdiction.ȱȱIȱwouldȱinsteadȱenter

judgmentȱinȱfavorȱofȱRileyȱonȱtheȱgroundȱofȱqualifiedȱimmunity.
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