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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MASSACHUSETTS 

 
 
 
One Mighty Roar LLC, 
 
                                                    Plaintiff, 

 

        v. 
 

 
 Civil Action No. 13-cv-13241 

Spin Master Ltd. 
 
                                                   Defendant. 
 

 
  
 

  
 

COMPLAINT 

 One Mighty Roar, LLC, by its attorneys Saunders & Silverstein LLP, herein sues 

defendant Spin Master Ltd. (“Defendant”) and alleges the following: 

NATURE OF THE ACTION 

1. This action is brought pursuant to the Declaratory Judgment Act, 28 U.S.C. §§ 

2201 and 2202. 

2. Plaintiff seeks a declaratory judgment pursuant to the Lanham Act, 15 U.S.C. § 

1051 et seq., that it does not infringe any trademark rights of Defendant which Defendant 

contends it has in the mark “WOULD YOU RATHER…?”. 

PARTIES 

1. Plaintiff One Mighty Roar LLC, is a Massachusetts limited liability company with 

a principal place of business of 87 Summer Street, Suite 201, Boston, Massachusetts 02110. 

Plaintiff owns and operates the interactive online game “You Rather”, located at the URL 

<yourather.com> (the “You Rather Website”), and is the creator of “You Rather” software 

applications for mobile devices (the “You Rather Apps”). 
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2. Upon information and belief, Defendant Spin Master, Ltd., is a Canadian limited 

company with its principal place of business of 450 Front Street West, Toronto, Ontario M5V 

1B6. Defendant is the owner of United States trademark registration numbers 2970830, 3451486, 

4418770 for the mark “WOULD YOU RATHER…?” (the “Registrations”). 

JURISDICTION AND VENUE 

3. This Court possesses subject matter jurisdiction over this case under  28 U.S.C. §§ 

1331 and 1338, because this action involves a federal question arising under the United States 

Trademark Act of 1946, commonly known as the Lanham Act, 15 U.S.C. § 1051 et seq. 

4. This Court possesses personal jurisdiction over Defendant because Defendant has 

asserted claims that Plaintiff is violating Defendant’s alleged federally-protected trademark 

within this judicial district. 

5. Further, this Court possesses personal jurisdiction over Defendant because 

Defendant does business within the Commonwealth and operates an interactive website available 

for access within the Commonwealth. 

6. Venue is proper under 28 U.S.C. § 1391(b)(2) and § 1391(c)(2). 

BACKGROUND 

7. Plaintiff hereby incorporates by reference paragraphs 1 through 6 as if fully set 

forth herein. 

8. “Would you rather” has been used for many years as the common, descriptive or 

generic name of the well-known party or “ice breaker” game in which players are posed a 

question beginning with the phrase “Would you rather” and followed by two frequently strange 

or uncomfortable alternatives. 
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9. The “Would you rather” game is so common that it is the subject of its own 

Wikipedia entry, located at <http://en.wikipedia.org/wiki/Would_you_rather> (last visited 

December 20, 2013). See also Exhibit A. The entry makes no mention of Defendant’s version of 

the game. 

10. The “Would you rather” game is so common that it is the subject of its own 

“Subreddit” at the highly popular website Reddit, located at 

<http://www.reddit.com/r/WouldYouRather> (last visited December 20, 2013). See also Exhibit 

B. There, users post “Would you rather” questions (e.g. “Would you rather speak two languages 

fluently or five languages decently?”), and other users post their answers. The Subreddit makes 

no mention of Defendant’s version of the game. 

11. On June 18, 2013, the highly popular website Buzzfeed published an article titled 

“The 15 Most Difficult ‘Would You Rather’ Questions Of All Time”, located at 

<http://www.buzzfeed.com/daves4/the-15-most-difficult-would-you-rather-questions-of-all-

time> (last visited December 20, 2013). See also Exhibit C. The article makes no mention of 

Defendant’s version of the game. 

12. The highly popular website Urban Dictionary lists three definitions of “Would 

you rather”, located at 

<http://www.urbandictionary.com/define.php?term=Would%20you%20rather> (last visited 

December 20, 2013). See also Exhibit D. These definitions define “Would you rather” as, e.g., 

“A game where you are given a choice between two embarrassing scenarios and you have to 

choose one.” Urban Dictionary definitions are created by users, and reflect words or phrases 

commonly known and used among the general population. The entries make no mention of 

Defendant’s version of the game. 
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13. The highly popular website WikiHow includes an entry entitled “How to Play 

Would You Rather.” The entry, located at <http://www.wikihow.com/Play-Would-You-Rather> 

(last visited December 20, 2013), describes “Would you rather” as “a considerably common 

game,” and instructs that questions “should begin with the phrase, ‘Would you rather’”. See also 

Exhibit E. The entry makes no mention of Defendant’s version of the game.  

14. As evidenced by these, and many other, third-party uses, the phrase “Would you 

rather” is merely descriptive of the game described herein, and by extension board, card, and 

electronic versions of the game. The phrase “Would you rather” merely describes a characteristic 

or purpose of the game product, and the phrase therefore does not, and in fact cannot, function as 

a trademark for such game products. 

15. Alternatively, as evidenced by these extensive third-party uses, the phrase “Would 

you rather” is the generic name for the game described herein, and by extension board, card, and 

electronic versions of the game. The relevant purchasing public understands “Would you rather” 

as the common, generic name for game products of this type, in whatever form or media, and the 

phrase therefore does not, and in fact cannot, function as a trademark for such game products. 

16. Recognizing the popularity of this generic party game, in or before October 2009 

Plaintiffs launched the You Rather Website. 

17. Plaintiff subsequently developed the “You Rather Apps” and made them available 

for purchase at the Apple iTunes App Store and the Google Play store.  

18. On December 2, 2013, Plaintiff received an email from the Apple iTunes App 

Store informing it that Defendant had notified Apple that it believed Plaintiff’s You Rather Apps 

infringed Defendant’s trademark rights, and suspending sales of the You Rather App.  
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19. Defendant similarly notified the Google Play store, which subsequently 

suspended sales of the You Rather App. 

20. Defendant has further accused Plaintiff of willful infringement of its “WOULD 

YOU RATHER…?” trademark, and has made various demands, including that Plaintiff 

immediately cease distribution of the You Rather Apps, take down the You Rather Website, and 

transfer the You Rather Website URL <yourather.com> to Defendant. 

COUNT I 

Declaratory Judgment Of Non-Infringement 

21. Plaintiff hereby incorporates by reference paragraphs 1 through 20 above as if 

fully set forth herein. 

22. Plaintiff’s use of “YOU RATHER” in connection with the You Rather Website 

and the You Rather Apps is not likely to cause confusion or mistake with Defendant’s use of 

“WOULD YOU RATHER…?”, because Defendant’s “WOULD YOU RATHER…?” trademark 

is merely descriptive of, or is the generic name for, its game products. 

23. Plaintiff’s use of “YOU RATHER” in connection with the You Rather Website 

and the You Rather Apps does not infringe any protectable trademark rights Defendant may have 

in “WOULD YOU RATHER…?” under federal or state trademark laws, including any of 

Defendant’s rights that may flow from the Registrations, because Defendant’s “WOULD YOU 

RATHER…?” trademark is merely descriptive of, or is the generic name for, its game products. 

COUNT II 

Declaratory Judgment of Mere Descriptiveness 

24. Plaintiff hereby incorporates by reference paragraphs 1 through 23 above as if 

fully set forth herein. 
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25. Defendant’s trademark “WOULD YOU RATHER…?” is merely descriptive of 

game products, including board games, card games, and electronic and computer-based games,  

where the gameplay involves asking players a question beginning with the phrase “Would you 

rather” and requiring players to choose from the available options. 

COUNT III 

Declaratory Judgment of Genericness 

26. Plaintiff hereby incorporates by reference paragraphs 1 through 23 above as if 

fully set forth herein. 

27. Defendant’s trademark “WOULD YOU RATHER…?” has become the generic 

name for game products, including board games, card games, and electronic and computer-based 

games, where the gameplay involves asking players a question beginning with the phrase 

“Would you rather” and requiring players to choose from the available options. 

 
RELIEF REQUESTED 

 
For the above reasons, Plaintiff respectfully requests that this Court: 

A.  Enter judgment in favor of Plaintiff and against Defendant; 

 B. Issue an order declaring that Plaintiff’s use of “YOU RATHER” does not infringe 

on any federally or common law protected trademark rights of Defendant; 

 C. Issue an order declaring that Plaintiff is not violating any federal or state law as a 

result of its use of the “YOU RATHER” mark in commerce; 

 D. Order cancellation of Defendant’s U.S. trademark registration number 4418770; 

 E. Order cancellation of Defendant’s U.S. trademark registration number 3451486; 

 F. Order cancellation of Defendant’s U.S. trademark registration number 2970830; 

 G.  Grant Plaintiff an award of its reasonable costs and attorneys’ fees; and 

Case 1:13-cv-13241   Document 1   Filed 12/21/13   Page 6 of 7



7 
	  

 H.  Grant Plaintiff all additional relief as this Court may deem just and proper. 

Request for Jury Trial 

 Plaintiff requests a trial by jury on all issues so triable. 

      Respectfully submitted, 

      One Mighty Roar, LLC 

      By its attorneys, 

Dated: December 21, 2013   /s/ Aaron Y. Silverstein 

Aaron Y. Silverstein, Esq. 
(BBO No. 660716) 
SAUNDERS & SILVERSTEIN LLP 

      14 Cedar Street, Suite 224 
      Amesbury, MA 01913 
      P: 978-463-9100 
      F: 978-463-9109 
      E: asilverstein@massiplaw.com 
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EXHIBIT A 
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EXHIBIT B 
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EXHIBIT C 
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EXHIBIT D 
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EXHIBIT E 
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